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(Continued from page 36.) 


When the Saxons invaded Britain, they found much less of 
Roman civilization than the Franks and Goths found on the con- 
tinent. They established a form of government purely German, 


which preserved its characteristics, almost without change, until 


the Norman conquest. Whether the islands were divided into a 
heptarchy, or were under the sway of a'‘single sovereign-whether 
the kings were English or Dane, the form of government and the 
mode of administering justice seem to have been the same. - 

From an early period, much before the reign of Alfred, the 
country, like every other country which was invaded and occupied 
by a German tribe, was divided into shires, or counties, and each 
county into hundreds. Every hundred had its court; every county 
had its court of original and appellate jurisdiction, which met less 
often than the hundred court, and the wittenagemote acted as a 
supreme court, as well as a legislative body. As in all the other 
primitive Germanic nations, the courts were popular assemblies, 
and cases were decided by acclamation. There were, of course, 
no written proceedings. Any one who fancied himself wronged 
made his complaint before the court. The person” complained of 
replied. Witnesses for each party were then examined, and the 
assembly either decided upon this, or decreed the defendant to 
purge x by oath or ordeal. 

If such tribunals were little fitted to decide intricate questions, 
the matters submitted to them were generally quite simple. The 
population being chiefly agricultural, owning very little personal 
property, disputes were chiefly concerning land; and such disputes 


could never be much involved, when all tenants were either in fee 
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or for short terms of years. The courts were probably as impar- 
tial as popular assemblies usually are. But when tne plaintiff 
came with a thousand armed followers, under the name of wit- 
nesses, or when one of the parties was an abbot before whose 
revered power each member of the court would quail, its deliber- 
ations could not be free from restraint. 

Little knowledge of their organization, their modes of proceed- 
ing, the rules of law by which their decisions were governed, or 
of any thing about them, except the time of sitting, can be gotten 
from the meagre statutes. A law of Ethelstan imposed a fine on 
all who refused to attend them, and Canute enacted that every 
man should be free from arrest while going to and returning from 
them. From the laws of Ethelred it appears that there were 
courts of a limited number of judges, like the scabini in France. 
One section reads, “ Let there be courts in every wapentake, and 
let twelve of the oldest thanes go out with the sheriff, and swear 
on the relics which shall be given into their hands, that they will 
condemn no innocent man, nor screen any one that is guilty ;” and 
another, “twelve laymen, of whom six shall be English, and six 
shall be Celts, shall enjoin right.” 

The chronicles of the abbeys which have come down to us 
partly make up for the meagreness of the statutes. They bristle 
with narratives of lawsuits between the clergy and neighboring 
thanes. These narratives show that some principles of adjudica- 
tion were settled, forming the germ of a system of law; that the 
forms of procedure were defined; and one speaks of lawyers 
thronging to a general court, as if they were already a separate 
class. 

We learn from them that the contract of sale of land was made 
in the presence of a court, or other witnesses, either orally or by 
deed. He who had a paper title to land had preference of one 
who had a claim not evidenced by adeed. The sale seems to 
have implied a warranty; for when the owner in possession was 
sued, he often vouched his vendor to defend the title. An innocent 
purchaser for a valuable consideration held land free of incum- 
brances. He who had a claim on such land must sue him with 
whom the claim originated, or his heirs; not his assigns. 

It seems that a deed extorted by violence was void. It was 
distinctly decided, however, that a covenous agreement should be 
enforced. For a narrative, which is too long to be inserted here, 
relates that a bishop, who was hospitably entertained by a wealthy 
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Dane, artfully intoxicated his host one evening, and then inveigled 
him into an agreement to sell all his estate. The bishop had wit- 
nesses by to hear the agreement, and tendered the purchase-money 
at the appointed hour next morning. The Dane being sober by 
that time, refused to fulfill the bargain: suit was brought, and he 
was compelled to, by judgment of the court. The case shows, 
also, that the wife had separate rights from her husband; for the 
bishop paid her a separate consideration for them. The sale of 
‘land carried fixtures with it, for the narrative ends with saying, 
“The man and his wife, receiving the purchase-money, and, wil- 
lingly or unwillingly, obeying the judgment, remove all their furni- 
ture from their domestic hearth, strip the nuptial bed of its wonted 
garniture, lead away their herds and slaves, and leaving only the 
naked walls and fixtures, which belong to the new owners by 
right of accession, go away, to buy some new home.” 

When one parent was free and the other slave, the child always 
followed the condition of the mother. 

The court was sometimes composed of only twenty-four mem- 
bers, perhaps appointed like the scabini on the continent; and, in 
one case at least, all‘ the members gave the verdict, or judgment, 
on oath, showing that the British antiquarians are mistaken in 
saying that sworn verdicts were not known till after the Conquest. 

There is one case of judgment for default. The plaintiff was 
not required to prove his case ; he only stated it, and averred that 
the defendant, though often summoned, had never appeared. The 
judgment, like a decree in chancery, was intended to do full 
justice between the parties. Besides determining the ownership 
of the land, it determined the rights of incumbrances, decreed the 
payment of back rents when any were due, of damages, and, if 
there had been a breach of the peace, of a fine to the king. When 
justice required it, a specific performance of agreements was 
decreed. 

But it will be better to let the monks speak for themselves. As 
the condensed translations in Turner’s History of the Anglo Sax- 
ons are all that have been made of these primitive records (for the 
one in Hallam’s Middle Ages is taken from Turner), a literal 
translation of some others may have some interest. It is singular 
that Sir Francis Palgrave, while heaping together stores of eru- 
dition to illustrate the origin of English jurisprudence, giving 
records of medieval courts in Brittany, Languedoc, and other 
parts of France, and digesting the crude laws of Iceland, Scandi- 
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navia, Lombardy, and Spain, does not borrow from these chron- 
icles a single record of trials so much nearer home. The following 
are from the chronicle commonly called the Book of Ely (Historia 
Eliensis, in the first volume of Gale’s Quindecem Scriptores 
Veteres). Their date is in the reign of Edward, the son of Edgar ; 
that is, between the years A. D. 958 and 962. 


Tue Assotr or Exy v. Sumertepe.—Spreciric PerrorMANCceE. 


In the lifetime of king Edgar, the abbot bought two hundred 
acres of land at Wiceford, from Sumerlede, for nine pounds, 
having the whole hundred for witnesses. But after the death of 
the king, the country being full of confusion and disorder, Sumer- 
lede, actuated by his innate dishonesty, refused to complete his 
bargain with the abbot, saying that he had made it under compul- 
sion, and he frequently offered to return the money that he had 
received. Meanwhile, glewin, the alderman, came to Ely, and 
held a court of the whole hundred, in the cemetery, at the north- 
ern gate of the monastery, and there he brought the controversy 
between the abbot and Sumerlede to this conclusion, that the 
abbot gave Sumerlede thirty shillings, and thus paid him twelve 
pounds for the two hundred acres. 


Wensius v. Eruenwatp.— Or Eauiraste Tittes— Innocent Pur- 
CHASERS wiTHout Notice. 


King Edgar bought from Ailwin, the son of Ethelward, Luafham 
and Berlea (which Ailwin had bought from Wlstan, and Wlstan 
from Wensius), for eighty pieces of gold, and afterward sold the 
same to bishop Ethelwold, for the same price. After the death of 
king Edgar, a great assembly was held at Wittlesford; and Ailwin, 
the alderman, together with his brothers, Alfwold and Egelsius, the 
bishop Eswi, Wilfred, the widow of Wlstan, and all the better 
councilors of the county of Cambridge, went to it. When all had 
sat down, Wensius arose, and claimed the land of Luafham, say- 
ing that he and his relations had been deprived of it unjustly, 
having received for it neither land nor the value of land. Having 
heard his claim, Ailwin, the alderman, asked if there were any 
one present who knew how W1stan* had acquired the land. Alfric, 
of Wicham, answered that Wlstan had bought the said land, to 


* Wistan appears as grantor to the bishop, to defend his title; the intermediate grantors 
being Ailwin, who held the court, and the king. 
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wit, two hydes in Luafham, from the aforesaid Wensius, for eight 
pounds. To prove what he said, he brought the eight hundreds 
which lie in the southern part of Cambridge, as witnesses. He 
said, moreover, that Wlstan had given the said eight pounds to 
Wensius in two payments; and that he had made the last pay- 
ment through Leofwin, the son of Edulf, who paid the money in 
a house, in the presence of the eight hundreds where the land lay. 
Having heard these things, they decided that the bishop and abbot 
should have the land, to their own use, free from all claims. But 
if Wensius or his relations should wish to demand an additional 
price for the land, they should require it of the heirs of Wlstan, 
and no one else. For the land was now in the possession of a 
third grantee ; and, even if it had been held by the second or first 
grantee, they should do the same. 


Brmtnoru v. Leorsius.-—Sreciric PerFoRMANCE oF Conrract oF SALE. 


The Doctrine of Nude Pacts not Recognized.— A Promise to Give 
Enforced. 


Three brothers, “Leofsius, Alfstan, and Wlgar, and their rela- 
tion, Oslac, came to Brihtnoth, the alderman, and gave him a hyde 
of land, upon the consideration that he should aid them in gaining 
certain lands in Kast Anglia. When he had done what they asked, 
Wlgar and Oslac transported to him their share of the hyde; but 
the other broke his agreement, and sold his part of the hyde to 
other persons, for four pounds, in the presence of the people as 
witnesses. 

Notwithstanding this breach of faith, Lefsius afterward proposed 
to Brihtnoth to give him one hyde, and sell him another. This 
time, as before, Lefsius lied in every thing that he said. Briht- 
noth, the alderman, then seeing that he was deceived by the 
never-failing treachery of Lefsius, ordered him to be summoned 
to appear before the people. Then coming to Dittume, Brihtnoth 
narrated the suits, claims, bargains, and agreements which had 
been violated by Lefsius, and proved them all by the testimony of 
many lawful men. When he contradicted them, he was ordered 
by the assembly to purge himself by an oath. Not being able to 
do this, or to procure men to swear for him, it was decreed that 
Brihtnoth should have both the hyde which Lefsius promised to 
give him, and the one which he had promised to sell him. This 
judgment was afterward affirmed at Cambridge. 
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Eruetwoup v. Lersivs. 


This is the way in which the blessed Ethelwold, the bishop, got 
six hydes of land in Dunham, a most fertile town, and very near 
the monastery. He first bought two hydes at Cambridge, from 
Lefsius and his wife, Sifled, for fifteen pounds. Lefsius, Wine, 
Wicceford, and all the first men of Ely, made a payment of part 
of the money, as much as ten pounds; of which Sexferth, and 
Oschetel, and Oswi, of Bece, and more than eight other good 
men, were witnesses. A day was appointed for the payment of 
the other five pounds. The parties made another agreement, to 
wit, that the aforesaid Lefsius and his wife should buy of the 
bishop, for the same fifteen pounds, five hydes at Cleire, for the 
consideration that the bishop should give them, besides, a silver 
cup, worth forty shillings, which Bixius, the father of Lefsius, had 
bequeathed to the bishop. When the agreement was made, they 
exchanged all the chattels, living and dead, that were upon the 
two estates.. 

But in the meanwhile, before they had returned to the bishop 
the ten pounds due on account of Cleire, king Edgar died. Then, 
the said Lefsius, being a foe to God and a deceiver of men, 
together with his wife, violated every contract that they had made 
with the bishop; sometimes offering him the ten pounds due, 
sometimes denying that they owed him any thing. By such means 
they hoped to regain the land which they had sold; but we always 
overcame them by our witnesses. When the king died, therefore, 
he a long time harassed us with his delays, and, adding crime to 
crime, and craft to craft, he with violence robbed God and St. 
Peter, of Burch, Undelas, and Kateringes, whereby it happened 
that no one plowed, sowed, or cultivated these estates, in any way, 
for two years. The Lord, seeing with what tribulations his ser- 
vants were afflicted by this traitor, had compassion on their 
troubles, and through his mercy the holy Church recovered what 
it had unjustly lost. For a general court was held in London, 
whither the dukes, the chief men, the earls, orators and lawyers 
gathered from all quarters. The blessed Ethelwold here brought 
suit against Lefsius, and narrated his whole complaint. When 
the whole matter had been rightly and thoroughly discussed by 
all, the whole assembly adjudged Burch, Undelas, and Kateringes 
to be returned to God and the blessed Ethelwold. They also 
decreed that Lefsius should make good to the bishop every loss 
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which he had sustained; and, moreover, should pay a fine to the 
king for the breach of the peace. Eight days after, there was at 
Northampton a meeting of the whole province, or sheriffalty. The 
parties here related the case as fully as they had done before, and 
the same judgment was given as at London. Then the whole 
multitude, with an oath on the crucifix, returned to the bishop the 
estates of Burch, Undelas, and Kateringes. 

Meanwhile the said Lefsius, who had so grievously oppressed 
the servants of the Lord, being overtaken by divine vengeance, 
died wretchedly and shamefully. Upon his death, the blessed 
Ethelwold, and Agelwin, the alderman, together with the chief men 
of Northampton and East Anglia, held a court of eight hundreds 
at Walmesford. There it was decreed, among other things, that 
Sifled, the widow of Lefsius, together with his heirs, should com- 
pensate God and the bishop for the ravages that Lefsius had com- 
mitted on the lands of the Church; and they assessed the damages 
at more than a hundred pounds. Then the aforesaid matron, 
countenanced by all the chief men who were present, humbly 
begged the bishop, for the love of God, to have mercy on her, and 
to accept, for payment of this fine, the hundred shillings which 
he was to pay her, to complete the purchase of the two hydes at 
Dunham. The noble prelate granted her prayer, and was more 
merciful than she had hoped ; for he not only remitted her fine, but 
he also told her to come to Ely in eight days, and receive the hun- 
dred shillings. She did so; and the money was given to her in 
the presence of the hundred. The bishop, moreover, gave her 
seven pounds for the crop standing at Dunham. The affair being 
thus ended, the blessed Ethelwold gained the estate at Dunham, 
and kept that of Cleire, together with all the chatteis on them. 


Bocs v. AXDELWOLD. 


The noble prelate, delwold, once meeting WInothus at Taun- 
ton, spoke to him about buying Bluntesham. The contract being 
made, and the price of the land being fixed at thirty pounds, 
Wlnothus sent his oldest son to Ely, for the money. The abbot 
Brihtnoth gave him a hundred shillings ; the remaining twenty-five 
pounds were afterward given to him in the presence of king i:dgar 
and his wise men. When this was done, Wlnothus, in the pres- 
ence of the same witnesses, made livery to the bishop, of Blunt- 
esham, and gave him a deed for it. The abbot Brihtnoth then 
gave seven pounds for all the property on Bluntesham ; that is to 
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say, all the men, cattle andcorn. After the death of king Edgar, 
the sons of a man named Boge, of Hemmingford, claimed Blunt- 
esham, saying that their uncle Tope ought to have had it as an 


inheritance. 


The whole county of Huntington was convoked by Beortnoth, 
the alderman, and Alfwold and Edric. A very ‘full meeting 
assembled immediately. Wlnoth being summoned, came forward, 
accompanied by all the substantial men of six hundreds, and 
Lefsius brought the deed from Ely. When all were thus assem- 
bled, they gave the whole matter a thorough discussion, and finally 
decreed that the sons of Boge should not have Bluntesham, for 
two reasons: first, because they had lied in what they had said 
about their uncle Tope; but, secondly, because he should have the 
land who has a deed for it, in preference to him who has none. 
Then Wlnoth brought forward his witnesses [fideles viros], num- 
bering more than a thousand, to establish, by their oath, his claim 
to the said land: but the sons of Boge would not take the oath. 
The whole assembly, therefore, decreed that Wlnoth should have 
Bluntesham, and promised that they would hereafter testify to the 
proceedings of this court, whenever he or any of his heirs should 
need it. 


+e 
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SELECTIONS FROM RECENT AMERICAN DECISIONS. 


Reports or Cases argued and adjudged in the Supreme Court of 
the United States. January Term, 1850. By Bensamwm C. 
Howarp, Counsellor at Law and Reporter of the Decisions of 
the Supreme Court of the United States. Vor IX. Boston: 
Charles C, Little and James Brown. Law Publishers and 
Booksellers. 1851. 


Reports or Cases in the Supreme Court of the State of Indiana, 
including all the cases of importance argued and decided from 
the commencement of the May Term, 1848, to the close of the 
November Term, 1849, with a table of cases and an index to 
the principal matters. Reported by Taomas L. Smrru. New 
Albany: Kent and Norman, Publishers. 18506. | 


Of the general merit of Howard’s United States Supreme 
Court Reports, the profession have had ample means of judging. 
The same plan of reporting is adhered to in this volume that. was 
adopted in the former ones. The reports are stuffed with exhibits 
and pleadings in hec verba, as if it were not the duty of a reporter 
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to strip the case of all matter, foreign to the immediate point de- 
cided. It is astonishing that lawyers who have read Burrows, 
Douglass, and Blackford, can not appreciate and adopt their style 
of reporting. 

Judge Smith, in his reports, has rather gone ‘to the opposite 
extreme ; and we will venture to assert that the contents of his 
volume will never be appropriated by the mechanics who manu- 
facture ‘‘ Annual Digests.” He is so exceedingly economical of 
his space and of the reader’s time, that he has contracted the 
syllabus of many of his cases with mere catch words. Crane v. 
Burtrager, page 156, is thus abstracted: “ Britt or Inrerpieaper. 
Practice under; when such a bill will lie; must be for the same 
debt; will not lie in behalf of a tenant against his landlord.” 
Mountjoy v. Adair, page 96, is equally explicit: “Conrracr.—For 
furnishing goods—when demand is necessary—the place of de- 
livery.” These are specimens. Both modes of reporting may 
be “.easy writing,” but they labor under the curse incident to 
that class of compositions. 

Howard is cited in the words of the reporter or of the judges. 
Where Smith has-given a syllabus, it is cited within quotation 
marks. Where he has given none, or only imperfect ones, we 
have prepared the abstracts ourselves. 

ATTACHMENT.—The writ required the defendant to appear 
within twenty days, when it should have required his appearance 
at the next term. Due notice, by publication, was given requiring 
him to appear at the latter time. The writ and notice were not 
void, though informal, nor were the proceedings under them void, 
or impeachable collaterally. 

Each claim, filed under proceedings in attachment, stands as an 
independent suit, and it would seem to make no difference that 
the claims filed subsequently to the attaching creditor’s where not 
due when the writ was issued, nor that the claim upon which the 
writ issued had been paid, if the attachment was actually pending 
as to any claim, at the time the subsequent one was filed. Zeigen- 
hagen v. Strong, 1 Smith's Indiana R. 174. See Bosweil’s Lessee v. 
Otis, post, JurispicTIon. 

BAILMENT.—< A bailee of goods for a particular purpose, has 
no power to sell them in contravention of such purpose; and a 
sale by such bailee, though to a bona fide purchaser without no- 


tice, will be void.” Ingersoll v. Emmerson, 1 Smith’s Indiana R. 
Vot. Ill. x. s. No. 7. 38 
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77; Kitchell v. Vanader, 1 Blackf. 356; Story on Baim. 59 ; Dyer 
v. Pearson, 3 Barn. and Cress. 42. 

BANKRUPTCY .—“A plea that the defendant had been dis- 
charged as a voluntary bankrupt, should show that the debt sued 
for was not within the exceptions of the bankrupt act, or was not 
incurred in a fiduciary capacity.” Jordan v. Gatewood, 1 Smith’s 
Indiana R. 82; Sackett vy. Andross, 5 Hill’s N. Y. R. 327; Stephens 
v. Ely, 6 Hills N. Y. R. 607; Varnum v. Wheeler, Maples v. Burn- 
sides, 1 Denio’s R. 331, 322. 

‘‘ A discharge in bankruptcy is no bar to an action brought by 
one co-surety against another for contribution, when the entire 
debt of the principal for which the parties are bound as sureties, 
was paid by the plaintiff after such discharge of the defendant. 
Dunn vy. Sparks, 1 Smith’s Indiana R. 219, qualifying Dean v. 
Speakman, 7 Blackf. 317; Clements v. Langley, 5 Barn. and Ad. 
372 ; Thompson v. Thompson, 2 Bingham’s N. C. 168; Chitty on 
Con. (6th. Am. Ed.) 185; Burge on Suretyship, 488. 

BILLS OF EXCHANGE AND PROMISSORY NOTES.— 
A bill of exchange upon its face not being dated at any particular 
place, it was held sufficient proof of due diligence to ascertain 
the residence of the indorser, before sending him notice of the dis- 
honor of the bill, that the holder inquired from those persons who 
were most likely to know where the indorser was. 

Where a notice is sent, after the exercise of due diligence, a 
right of action immediately accrues to the holder, and subsequent 
information as to the true residence of the indorser does not 
render it necessary for the holder to send him another notice. 
Lambert v. Ghiselin, 9 Howard, 552; Harris v. Robinson, 4 How- 
ard, 345. The law does not require actual notice. It requires 
reasonable diligence only, and reasonable efforts, made in good 
faith, to give it. 

‘“‘ When the date of the assignment of a note is not shown, it 
will be presumed to have been made at the date of the note.” 
Ewing v. Sill, 1 Smith’s Indiana R. 46. And at the same place, 3 
Rob. Louis. R. 167; 2 Greenl. Ev. §163. But, in the case of bills, 
the indorsements will be presumed to have been made at the 
place of acceptance. Burge on Suretyship, page 74,106; Skank- 
lin v. Cooper, 8 Blackf. 41; ante page 45. 

The holder of promissory notes, assigned as collateral security, 
is a holder for a valuable consideration ; but in a suit upon such 
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notes he is not entitled to recover more than the debt actually due 
to him, if any part of it has been previously paid, or there is no 
good consideration as between the original parties. Valette v. 
Mason, 1 Smith’s Indiana R. 89; Williams v. Smith, 2 Hill, 301. 

“ A due-bill for the payment of a certain sum ‘when wanted’ 
is, in effect, payable on demand, and is not entitled to draw inter- 
est until demand is made.” Goodwin v. Hazzard, 1 Smith’s Indiana 
R. 320. 

CHARITIES. — The statute of the 43d Elizabeth, respect- 
ing charitable uses, having been repealed in Virginia, the 
courts of chancery have no jurisdiction to decree charities where 
the objects are indefinite and uncertain. Therefore, where a 
bequest was made to trustees for such purposes as they consid- 
ered might promise to be most beneficial to the town and trade of 
Alexandria, such bequest was void. Wheeler v. Smith, 9 Howard, 
55; Baptist Association v. Hart, 4 Wheat. 1; Gallego v. the Attor- 
ney-General, 3 Leigh, 450 ; Story’s Eq. Jur. §979 a,6 ; Wright v. 
Atkins, 1 Turn. and Russ. 157; Wood v. Cox, 2 Myline and Craig, 
684 ; 10 Leigh, 147; Morris v. The Bishop of Durham, 10 Ves. 
521; Vidal v. Girard, 2 Howard, 127. 

CONSTITUTIONAL LAW.—The Power to Coin Money, etc.— 
On the 3d of March, 1825, Congress passed an act (4 Statutes at 
Large, 121) providing for the punishment of persons who shall 
bring into the United States, with intent to pass, any false, forged, 
or counterfeited coin ; and also for the punishment of persons who 
shall pass, utter, publish, or sell any such false, forged, or counter- 
. feited coin. Congress had the power to pass this law. Under 
the power to regulate commerce, Congress can exclude, either 
partially or wholly, any subject falling within the legitimate sphere 
of commercial regulation; and under the power to coin money, 
and regulate the value thereof, Congress can protect the creature 
and object of that power. For v. Ohio, 5 Howard, 433, is not 
inconsistent with this doctrine. United States v. Marigold, 9 
Howard, 560. 

To take private property for public uses—Legislative acts author- 
izing the taking of private property for public use are valid, though 
they do not make provision that the damages shall be actually 
ascertained and paid, before the property is to be taken posses- 
sion of for the uses contemplated. Payment is a condition sub- 
sequent; and upon failure to make payment, the amount of 
damages would not include the value of the soil, but only such 
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losses as may have been occasioned by its temporary use and 
occupation. To that extent, at least, the public treasuries of 
towns and cities incorporated by the legislature must be consid- 
ered, ordinarily, as sufficient security for any damages which may 
be sustained by their inhabitants in consequence of the exercise 
of corporate powers duly conferred by law. McCormick v. Lafay- 
elte, 1 Smith’s Indiana R. 83; Rubottom v. McClure, 4 Blackf. 505; 
The State v. Beacknio; Hankins v. Lawrence, 8 Blackf. 247, 266; 
Bloodgood v. Mohawk and Hudson R. R. Co. 18 Wend. 1; Beckman 
v. Saratoga and Schenectady R. R. Co. 3 Paige’s Ch. R. 45. 

Where the manner of obtaining compensation is pointed out by 
the charter, the party damaged must seek compensation in that 
mode, and in none other. Trimble v. Whitewater Valley Canal Co. 
1 Smith’s Indiana R. 93; Calking v. Baldwin, 4 Wend. 667. 

Unless the law provides a mode of assessing the damages, it is 
void. Foote v. Cincinnati, 11 Ohio R. 410. Benefits may be 
recouped. Symonds v. Cincinnati; Brown vy. Cincinnati, 14 Ohio, 
R. 147, 541; Vanblaricum v. The State,'7 Blackf. 209; McIntire v. 
The State, 5 Blackf. 384, 543; Parks v. Boston, 15 Pick. 198. 

Fugitives from Labor.—“State laws prescribing the mode by 
which persons claiming the right to the services of fugitives from 
labor, escaping from other states, shall proceed in arresting such 
fugitives, are unconstitutional and void.” Graves v. The State, 1 
Smith’s Indiana R. 258; Prigg v. Pennsylvania, 16 Peters’s R. 539 ; 
Richardson v. Bebee, 3 West. Law Journal, 563. 

Faith and credit given to State gudgments—the right of the State to 
modify the remedy.—A state has power to regulate the remedies by 
which contracts and judgments are sought to be enforced in its 
courts of justice, unless its regulations are controlled by the con- 
stitution of the United States, or by laws enacted under its 
authority. Therefore, where a state passed .a law declaring that 
all judgments which had been obtained in any other state, prior 
to the passage of the law, should be barred, unless suit was 
brought upon the judgment within two years after the passage of 
the act, this law was within the power of the state, and not 
inconsistent with the Constitution of the United States, or any act 
of Congress. And this was true, although the person against 
whom the judgment was given became a citizen of said state 
upon the very day on which he was sued. The legislature made 
no exception, and the court can make none. Bark of Alabama v. 
Dalion, 9 Howard, 522; McElmoyle y. Cohen, 13 Peters, 312. 
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CONTRACT.—Where there was a correspondence relating to 
the insurance of a house against fire, the insurance company 
making known the terms upon which they were willing to insure, 
the contract was complete when the insured placed a letter in the 
post-office, accepting the terms. The house having been burned 
down, while the letter was in progress by the mail, the company 
were held responsible. On the acceptance of the terms proposed, 
transmitted by due course of mail to the company, the minds of 
both parties have met on the subject, in the mode contemplated at 
the time of entering upon the negotiation, and the contract 
becomes complete. Tayloe v. Merchants’ Fire Insurance Company 
of Baltimore, 9 Howard, 390; Adams v. Linsdell, 1 Barn. & Ald. 
681; Mactier vy. Frith, 6 Wend., 104; Eliason v. Henshaw, 4 
Wheat. 228. 

“The plaintiff having contracted to plaster a house for a cer- 
tain specified price, had not finished, nor shown a suflicient reason 
for not finishing, the whole, and was, therefore, not entitled to 
recover for the work done.” Forkner v. Purl, 1 Smith’s Indiana 
R. 275; Cutter v. Powell, 2 Smith’s Leading Cases, 1; Witherow 
v. Witherow, 16 Ohio R. 238; ante, 171. 

“ For labor not performed pursuant to the contract, there can be 
no recovery under the contract.” The State v. Beard, 1 Smith’s 
Indiana R. 276. This is rather too broad. See Smith v. Gugerty, 
4 Barbour, 614; ante, 172. 

CORPORATION.—A corporation created by statute is a mere 
creature of the law, and can exercise no powers except those 
which tke law confers upon it, or which are incident to its exist- 
ence. The charter of the Chesapeake and Delaware Cana] 
Company authorized them to take toll on articles particularly 
enumerated, and specified the amount. No power was given to 
demand toll from passengers, or from vessels, on account of pas- 
sengers on board; and, therefore, no such toll can be lawfully 
taken. Perrine v. Chesapeake and Delaware Canal Company, 9 
Howard, 172; 2 Cranch, 127; 4 Wheat. 636; 12 Wheat. 64; 
11 Pet. 544; 13 Pet. 587. 

Municipal corporations are responsible to the same extent, and 
in the same manner, as natural persons, for injuries occasioned by 
the negligence or unskilfulness of their agents, in the construction 
of works for the benefit of the cities or towns under their govern- 
ment. Ross v. Madison, 1 Smith’s Indiana R. 98; McCombs v. 


q 
be 
ae 
* 
3 
4 
k. 
a! 
f 
Je 
a) 
a 3 ws 
¥ 








302 Selections from Recent American Decisions. 


Akron, 15 Ohio R. 475; 18 Ohio R. 229; New York v. Baily, 2 
Denio, 433; ante, 118. 

“Strangers, as well as citizens, are bound by the ordinances 
and by-laws of municipal corporations.” Horney v. Sloan, 1 
Smith’s Indiana R., 186; Dodge v. Gridley, 10 Ohio R., 1738; 
Mariettu v. Fearing, 4 Ohio R., 427. 

COVENANT.—See Warranty. 

DAMAGES.—The measure of damages which the plaintiff 
would be entitled to recover, for the breach of a contract by the 
defendant, to deliver flour and bran in payment of wheat sold to 
him, was the value of the flour and bran the former was to 
receive, and not the price and value of wheat delivered by him. 
Iucas v. Heaton, 1 Smith’s Indiana R. 184; Ellison v. Dove, 8 
Blackf., 571. 

See Consideration. 

DECREE.—See Jurisdiction. 

DEDICATION TO PUBLIC USES.—The dedication must be 
under such circumstances as to indicate an abandonment of the 
use exclusively to the community by the owner of the soil. The 
acts and words must be unequivocal and unambiguous upon the 
subject. The assent may be proved by a deed or unsealed writing 
expressing such assent; or, as no fee in the land, but only an 
easement generally is given, it may be by parol, or by acts incon- 
sistent and irreconcilable with any construction except such con- 
sent. Thus, it has been presumed, if one marks a plan of his 
land in a city with certain streets laid down between certain lots, 
and sells the lots accordingly, that he thus means to dedieate those 
streets to the public. And more particularly so, if the community 
are allowed to begin to occupy the streets accordingly. But a 
mere survey of such streets, without selling the contiguous lots, 
or letting the streets be occupied, is not enough. Where, from 
the very nature of the property—for example, a wharf—the access 
of it must be kept open for the convenience of the owner and his 
customers, no length of time, during which property is so used, can 
deprive the owner of his title, nor give to the community a right 
to enjoin or abate the owner’s fences over it as a nuisance, on the 
ground that they have acquired a legal easement in it. Irvin v. 
Dizion, 9 Howard, 10; 6 Peters, 431; 22 Pick. 78; 3 Bing. 116, 
447; 12 Wheat. 582; 3 Kent's Com. 445; 10 Peters, 718; 4 
Camp. N. P. 16; 11 East, 370; 3 D. and E. 265; 7 Leigh, 546; 
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665; 8 Ad. and Ellis, 99; 1 Hill, 189, 191; 19 Wend. 128; 9 Pick. 
256; 7 Johns. 106; 9 Cranch, 331; 4 Paige, 510; 4 Mason, 1; 7 
Howard, 196. 

DOWER.—Where a widow, who has a right of dower in lands, 
agrees that they shall be sold free of her dower, and accepts a 
portion of the purchase-money in consideration of her dower, 
she is estopped from claiming dower against the purchaser at 
such sale. Ellis v. Diddy, 1 Smith’s Indiana R.; 1 Story’s Eq. 
§§385-7; Douglas v. Tapping, 4 Paige, 94; Smiley v. Wright, 2 Ohio 
R. 507; Jones v. Powell, 6 Johns. Ch. R. 194; The State v. Holloway, 
McCormick v. Digby, 8 Blackf. 45, 99. | 

“ Upon a divorce being granted, on the application of the wife, 
for the misconduct of her husband, the court, under the statutes of 
Indiana, R. 8. page 603, §55, 61, has no power to divest the wife 
of her right of dower in lands of the husband, by granting her 
alimony in lieu of dower.” Russell v. Russell, 1 Smith’s Indiana 
R. 356. 

ESTOPPEL.—-See Dower. 

EVIDENCE.—In all cases where a difficulty arises in applying 
the words of a will or deed to the subject-matter of the devise or 
grant, the difficulty or ambiguity which is introduced by the admis- 
sion of extrinsic evidence may be rebutted or removed by the 
production of further evidence upon the same subject, calculated 
to explain what was the estate or subject-matter really intended 
to be granted or devised. Therefore, where the sheriff sold a 
tract of land under a fieri facias, and made a deed of it to the 
purchaser, and it afterward appeared that the debtor had two 
tracts near to, but separated from, each other, and the sheriff’s 
deed described one tract accurately, except that it called to bound 
upon two parcels of land which were actually contiguous to the 
other tract, and the purchaser took possession of that to which the 
description was mainly applicable, and retained possession for 
nearly twenty years, parol evidence was admissible to show that 
the levy and sale applied to one tract only, and not to both. 
Atkinson v. Cummins, 9 Howard, 479; Miller v. Travers, 8 Bing. 
244; 1 Greenlf. Ev. §301. 

Proof of a partial failure of the consideration may be given in 
evidence in mitigation of damages. This was an action of debt 
on a sealed bill. The English and American cases are reviewed. 
Withers v. Greene, 9 Howard, 214. As to the rule in Ohio, see 
Baker v. Thompson, 16 Ohio R. 504 ; ante, 131. 
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If one of two co-defendants does not himself object to testifying, 
and has no interest in favor of the plaintiff, he may be admitted 
as a witness against himself and his co-defendant, although his 
co-defendant objects to his testimony. The mere fact that he is a 
party to the suit does not render him incompetent. Kincaid v. 
Purcel, 1 Smith’s Indiana R. 164; Worral v. Jones, '7 Bing. 395 ; 
Pipe v. Steele, 2 Ad. and Ellis, N. 8. 888; Henderson v. Reeves, 
6 Blackf. 101. Contra, Bridges v. Armour, 5 Howard, 91; 13 
Pick. 125; 4 Taunt. 752; 8 Taunt. 139. 

To prove the execution of a bond in Indiana, evidence was 
offered to show that the subscribing witnesses thereto had been 
for years residents of Pennsylvania, and were still residents of 
that state at the date of the latest intelligence of them, which was 
more than two years since; held, that the presumption was that 
they still resided there, and that a prima facie case for the proof of 
their handwriting was made out. Gordon v. Miller, 1 Smith’s 
Indiana R. 297. 

EXECUTION.—Under the Indiana statutes, the sheriff has no 
power to sell lands upon execution, until they have been appraised ; 
and a sale, without appraisement, though to a purchaser without 
express notice,.is void. Doe v. Collins, 1 Smith’s Indiana R, 58 ; 
Harrison v. Doe, 2 Blackf. 1; Chapman v. Harwood, 8 Blackf. 82 ; 
Grantly v. Ewing, 3 Howard, 707. 

FRAUDULENT CONVEYANCES.—*“ A sale of property, 
either real or personal, though for an adequate consideration, if 
made with intent to hinder or delay creditors in the collection of 
their debts, or damages about to be recovered, and the vendee 
have notice of such intent, is fraudulent as against such creditors.” 
Johnson v. Brandis, 1 Smith’s Indiana R. 268. It is otherwise, if 
the vendee have no knowledge of the fraudulent intent. Doe v. 
Horn, 1 Smith’s Indiana R. 242; Twyne’s Case, 3 Coke, 80; 1 
Smith’s Leading Cases, 1. 

HABEAS CORPUS—CUSTODY OF CHILDREN. — By the 
Revised Statutes of Indiana, 606, §73-74, the question of the cus- 
tody of a minor child of the marriage, as between the father and 
mother, is left to the sound discretion of the court, having regard 
to the welfare and the true interest of the child, as well as to the 
paramount interests of society, in the due enforcement of matri- 
monial obligations. Forkington v. Forkington, 1 Smith’s Indiana 
R. 168; 2 Kent’s Com. 194, 205; 8 Paige, 47; 25 Wend. 68; 3 
Hill, 399 ; 10 Simmons, 291; 11 Sim. 178. 
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HIGHWAY .—See Injunction. 

INDICTMENT .— An indictment need only negative excep- 
tions contained in the act on which it is based.” Bowser v. the 
State, 1 Smith’s Indiana R. 408; 1 Chitty’s Crim. Law, 283. 

INFLUENCE, UNDUE.— Where the heir at law, who was 
young, needy, and hurried, executed a release in favor of certain 
legacies bequeathed by his ancestor, in consideration of a sum of 
money, to the executors, who were men of high character, and 
who assured the heir that the bequest was considered to be good, 
such release was held invalid, although no fraud, nor improper 
conduct, was imputed to the executors. Wheeler v. Smith, 9 How- 
ard, 55. 

INJUNCTION.—Where a right to a public highway is alleged 
to be violated, and a remedy is sought through an injunction, it is 
not issued, either at the instance of a public officer, or private 
individual, unless there is danger of great, continued, and irrepa- 
rable injury; and not issued at the instance of an individual 
claiming under such public right, unless he has suffered some pri- 
vate, direct, and material damage beyond the public at large. 

Where the remedy by injunction is sought for an injury to an 
individual, and not public right, it is necessary, also, that the right 
to raise the obstruction should not be in controversy, or have been 
settled at law. Otherwise, an injunction is not the appropriate 
remedy. Until the rights of the parties are settled by a trial at 
law, a temporary injunction only is issued, to prevent an irrepa- 
rable injury. Irvin v. Dixion, 9 Howard, 10. 

The United States can not be enjoined from proceeding upon a 
judgment obtained by them, as the government is not liable to be 
sued, except by its own consent, given by law. Hill v. United 
States, 9 Howard, 386; United States v. McLemore, 4 Howard, 286. 

INSURANCE.—One of the conditions annexed to the policy of 
insurance was, that preliminary proofs of the loss should be fur- 
nished to the company within a reasonable time. The fire 
occurred on the 22d of December, 1844, and the preliminary proofs 
were furnished on the 24th of November, 1845. This would have 
been too late, but that the company must be considered to have 
waived their being furnished, by refusing to issue a policy, and 
denying their responsibility altogether. Tayloe v. Merchants’ Fire 
Insurance Company, 9 Howard, 390. The court considered the 
case of the Columbian Insurance Company v. Lawrence, 2 Peters, 25, 


overruled. 
Vor. III, x. s. No. 8, 39 
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JUDGMENT .—See Lien—Constitution Law. 

JURISDICTION.—Jurisdiction is acquired in one of two modes: 
first, as against the person of the defendant by the service of 
process; or, secondly, by a procedure against the property of the 
defendant within the jurisdiction of the court. In the latter case 
the defendant is not personally bound by the judgment, beyond 
the property in question. And it is immaterial whether the pro- 
ceeding against the property be by an attachment or bill in 
chancery. It must be, substantially, a proceeding in rem. A bill 
for the specific execution of a contract to convey real estate is not 
strictly a proceeding in rem, in ordinary cases; but where such a 
procedure is authorized by statute, on publication, without per- 
sonal service of process, it is substantially of that character. 

The chancery act of Ohio, of 1824, conferred on the Court of 
Common Pleas general chancery powers, The twelfth section 
gave jurisdiction over the rights of absent defendants, on the pub- 
lication of notice, “in all cases properly cognizable in courts of 
equity, where either the title to, or boundaries of, land may come 
in question, or where a suit in chancery becomes necessary, in 
order to obtain the rescission of a contract for the conveyance of 
land, or to compel the ‘specific execution of such contract.” A 
bill being filed to compel the specific execution of a contract 
relating to land, where the defendants were out of the state, the 
court passed a money decree, and ordered the sale of other lands 
than those mentioned in the bill. This decree was void, and 
passed no title to the purchaser at the sale ordered by the decree. 
The act did not authorize such an act of general jurisdiction. A 
special jurisdiction only was given in rem. Boswell v. Otis, 9 
Howard, 336. Boswell v. Sharp, 15 Ohio R. 447, is examined and 
distinguished from this case. | 

A bill in chancery was filed for the specific performance of a 
contract for the sale of land. The record did not state that pro- 
cess was issued, or notice given by publication. Some of the 
defendants were minors. The adult defendants appeared, and 
the minors had a guardian ad litem appointed, who answered for 
them. It was held that where the record discloses nothing upon 
the point, jurisdiction of the person and of the subject-matter will, 
the contrary not being proved, be presumed, in cases of domestic 
judgments of courts of general jurisdiction, when they come col- 
laterally in question. Horner v. Doe, 1 Smith’s Indiana R. 10; 17 
Wend. 483; 3 McLean, 319; 15 Ohio, 689; 2 Howard, 319; 19 
John. 7. But see Adams v. Jeffries, 12 Ohio R, 253, 
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In Indiana, probate courts are considered courts of genera] 
jurisdiction. Doe v. Smith, 1 Smith’s Indiana R. 381. In Ohio, 
they are not so considered. Adams v. Jeffries, 12 Ohio R. 253. 

LIEN OF JUDGMENTS.—A judgment against a vendor who 
has contracted to sell, but who has not received the whole pur- 
chase-money, is a lien on the vendor’s interest. The purchaser 
under such a judgment will be entitled to the unpaid purchase- 
money, and will be bound to make a deed to the vendee according 
to the original agreement, he standing in the place of the vendor. 
Simpson v. Niles, 1 Smith’s Indiana R. 104; Fasholt v. Reed, 16 
Serg. and Rawle, 267; Parks v. Johnson, 11 Wend. 442; Butts v. 
Chinn, 4 J. J. Marsh. 641. 

In Indiana, the judgment of the Circuit Courts of the United 
States are liens upon the real estate of the defendants, throughout 
the state. Simpson v. Niles, above; Shrew v. Jones, 2 McLean, 78. 

LIMITATION OF ACTIONS.—The rule of the courts of the 
United States, in respect to pleas of the statutes of limitation, has 
always been that they strictly affect the remedy, and not the 
merits. Suits brought to enforce contracts, either in the state 
where they were made, or in the courts of other states, are sub- 
ject to the remedies of the forum in which the suit is, including 
that of statutes of limitations. Townsend v. Jemison, 9 Howard, 
407. The cases of Leroy v. Crowninshield, 2 Mason, 351, and McEI- 
moyle v. Cohen, 13 Peters, 312 are examined and commented on. 

Ohio has departed from the rule of the common-law, in favor of 
contracts made between persons resident without the state at the 
time the contract was made, and which are barred by the laws of 
that place where the contract was made. Swan’s Statutes, 555, 
§4; Horton v. Horner, 16 Ohio R. 145; Duz v. Louis, 3 West. Law 


' Journal, N.S. ante, p. 285. 


“Statutes of limitation do not form a part of the contract. That 
statute which is in force when the suit is brought must govern.” 
Winston v. McCormick, 1 Smith’s Indiana R. 8. In Ohio the rule 
is unsettled. Hazlett v. Critchfield, 7 Ohio R. ii, 154,235; Putnam 
v. Rees, 12 Ohio R. 21. 

MANDAMUS.—“A writ of mandamus will not be granted 
when the party applying has a different legal remedy.” Marshall 
v. the State, 1 Smith’s Indiana R. 17; 13 Peters, 279; 10 Wend. 
285, 393. 

MARRIAGE ARTICLES.—-The rule formerly with regard to the 
enforcément of marriage articles which created executory trusts, 
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was this: namely, that chancery would interfere only in favor of 
one of the parties to the instrument or the issue, or one claiming 
through them; and not in favor of remote heirs, or strangers, 
though included within the scope of the provisions of the article. 
They were regarded as volunteers. But this rule has in modern 
times been much relaxed, and may now be stated thus: that if, 
from the circumstances under which the marriage articles were 
entered into by the parties, or as collected from the face of the 
instrument itself, it appears to have been intended that the col- 
lateral relatives, in a given event, should take the estate, and a 
proper limitation to that effect is contained in them, a court of 
equity will enforce the trust for their benefit. Property acquired 
by either party after the marriage must follow the same direction 
which is given by the settlement to property held before the mar- 
riage, if there is a clause to that effect in the same. eves v. 
Scott, 9 Howard, 196; 2 Kent’s Com. 173. 

OATH.—The expression “corporal oath” is derived from the 
ancient custom of touching the corporale, or fine linen cloth that 
covered the consecrated elements in the eucharist, when the affiant 
swore to the truth of his testimony. Corporal oath is now synony- 
mous with solemn oath. Therefore, where the prisoner was 
indicted for perjury, and it was averred in the indictment that he 
took his corporal oath, proof that he was sworn with the uplifted 
hand, sustained the indictment. Jackson v. the State, 1 Smith’s 
Indiana R. 124. 

PARENT AND CHILD.—See Habeas Corpus. 

PATENT.— An assignee of Woodworth’s planing-machine, 
having a right to continue the use of the patented machine, has a 
right to replace new cutters or knives for those which are worn 
out. The difference between repairing and reconstructing a 
machine explained. Wilson v. Simpson, 9 Howard, 109. 

PROMISSORY NOTES.—See Bills of Exchange. 

RELEASE.—See Influence. 

SLANDER.—‘ The failure of a defendant to sustain a plea of 


justification by proof, ought not to be considered in aggravation of 


damages.” Shank v. Case, Murphy v. Stout, 1 Smith’s Indiana R. 
83, 256; Byrket v. Monohon, 7 Blackf. 83. 

“The publishers and proprietors of newspapers are responsible 
for a libel, published in an impression of their paper, issued and 
circulated to their subscribers, in the ordinary course of their busi- 
ness, though the libel was inserted in their absence, by persons 
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employed by them in their printing office, and without their knowl- 
edge or consent.” Dunn v. Hall, 1 Smith’s Indiana R. 228; Rex 
vy. Gutch, 1 M. and M. 433; 22 Eng. Com. Law R. 353; Andres v. 
Wells, 7 Johns. R. 260. 

TOLL.—See Corporation. 

TREATIES.—By the laws of nations, all treaties, as well those 
for cessions of territory as for other purposes, are binding upon 
the contracting parties, unless when otherwise provided in them, 
from the day they are signed. The ratification of them relates 
back to the time of signing. Davis v. the Jury Police of Concordia, 
9 Howard, 280. 

USES.—See Dedication to Public Uses. 

WARRANTY, COVENANTS OF.—< Covenants of warranty 
in a deed of conveyance do not extend to incumbrances known to 
the purchaser at the time of the purchase, and parol evidence is 
admissible to prove that the purchaser agreed to take the land 
subject to such incumbrances.” Allen v. Lee, 1 Smith’s Indiana 
R. 12; Leeland v. Stone, 10 Mass. R. 459; Schuyler v. Ross, 2 
Caine’s C. 202; Connersville v. Wadleigh, 7 Blackf. 102. 

WAY.—See Injunction. 





IN THE SUPREME COURT OF THE UNITED STATES. 


DECEMBER TERM, 1850. 


Wooprurr v. TRAPNALL. 
[REPORTED BY MR. JUSTICE M’LEAN.] 


OBLIGATION OF CONTRACTS—-LEGISLATIVE POWERS—BILLS OF CREDIT. 


The state of Arkansas chartered a State Bank, owned all the stock, appointed the directors, 
received all the profits, and provided in the charter that the bills and notes of the bank 
should be receivable in all payments of debts due to the state of Arkansas. This isa 
contract, on the part of the state, to receive the notes of the bank in payment from its 
debtors; and, under the provisions of the Constitution of the United States, the repeal of 
that provision, by the state legislature, can not impair the obligation of the state to receive 
all notes issued by the bank prior to the repeal, in payment of public dues. 


The notes being made payable to bearer, it is immaterial whether the notes came to the hands 
of the present bolder before or after the repeal of that provision. The obligation to receive 
them in payment is the same. 


A legislature may make a contract which shall bind those that come after it. 
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To constitute a bill of credit within the constitution, it must be issued by a state, on the faith 
of the state, and be designed to circulate as money. It must be paper which circulates on 
the credit of the state; and is so received and used in the ordinary business of life. The 
bills of a bank chartered by the state, who owns the*stock, receives all the profits, and 
appoints the directors, are not bills of credit, within the meaning of the constitution. 


Mr. JUSTICE McLEAN DELIVERED THE OPINION OF THE COURT. 


This case is before us on a writ of error to the Supreme Court 
of Arkansas. 

An action was brought by the state of Arkansas in the Pulaski 
circuit court, against the plaintiff in error, and his sureties, Ches- 
ter Ashley, and others, upon his official bond as late treasurer of 
state, for the recovery of a certain sum of money alleged to have 
been received by him, as treasurer, between the 27th day of Octo- 
ber, 1836, and the 26th day of December, 1888. And a judgment 
was recovered against him and his securities, on the 13th of June, 
1845, for $3,359 22, and costs. An execution having been issued 
on the judgment, the 24th of February, 1847, the plaintiff tendered 
to the defendant in error, who prosecuted the suit as attorney 
general, the full amount of the judgment, interest, and costs, in 
the notes of the bank of the state of Arkansas, which were 
refused. 

The above facts being stated in a petition to the Supreme Court 
of Arkansas, on the 25th of February, 1847, an alternative man- 
damus was issued to Trapnall, the defendant in error, to receive 
the bank-notes in satisfaction of the judgment, or show cause why 
he shall refuse to do so. 

On the return of the mandamus, the defendant admitted the 
| judgment, and tender of the notes; but alleged that he was not 
' authorized to receive them in satisfaction of the judgment, because 

the 28th section of the bank charter, under which alone the plain- 
tiff could claim a right so to satisfy the judgment, was repealed 
by an act of the legislature, approved January 10, 1845. 

It was agreed by the parties that the record of the judgment 
should be made a part of the proceeding; that the defendant was 
the proper officer by law to receive satisfaction of the judgment ; 
that the notes tendered were issued by the bank prior to the year 
1840, and that, down to the year 1845, the notes of the bank were 
received and paid out by the state, in discharge of ali public dues. 
That the bank continues to exist, with all its corporate functions. 

The court were of opinion that the return of the defendant 
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showed a sufficient cause for a refusal to obey the mandate of the 
writ, and gave judgment accordingly. 

The 28th section of the bank charter, which was repealed by 
the act of 1845, provided “that the bills and notes of said institu- 
tion shall be received in all payments of debts due to the state of 
Arkansas.” And the question raised for consideration and de- 
cision is, whether the repeal of this section brings the case within 
the constitution of the United States, which prohibits a state from 
impairing the obligations of a contract. 

The bank charter was passed the 2d of November, 1836, “ with 
a capital of one million of dollars, to be raised by a sale of the 
bonds of the state, loans or negotiations, together with such other 
funds as may now or hereafter belong to, or be placed under the 
control and direction of the state ;” the principal bank to be located 
at the city of Little Rock, and its concerns to be conducted by a 
president and twelve directors, to be appointed by a joint vote of 
the general assembly. Branches were required to be established, 
the president and directors whereof to be elected in the same 
manner. 

The president and directors were to have a common seal, were 
authorized to deal in bullion, gold, silver, etc., purchase real prop- 
erty, erect buildings, etc., issue notes, make loans at eight per 
cent. on indorsed paper, or on mortgages, within the state; a gen- 
eral board was constituted, who were to make report of the con- 
dition of the bank annually, to the legislature, and perform other 
duties ; and any debtor to the bank, “as maker or indorser of any 
note, bill, or bond, expressly made negotiable and payable at the 
bank, who delays payment,” should have a judgment entered 
against him on a notice of thirty days. 

Some doubt has been suggested whether the notes of this bank 
were not bills of credit, within the prohibition of the constitution. 
We think they can not be so held, consistently with the view taken 
by this court in the case of Briscoe v. the Bank. of the Commonwealth 
of Kentucky, 11 Peters, 311. ‘It was there said that “ to constitute 
a bill of credit within the constitution, it must be issued by a state, 
on the faith of the state, and be designed to circulate as money, 
It must be a paper which circulates on the credit of the state: and 
is so received and used in the ordinary business of life.” 7 

The bills of this bank are not made payable by the state. A 
capital is provided for their redemption, and the general manage- 
ment of the bank, under the charter, is committed to the president 
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and directors, as in ordinary banking associations. They may in 
a summary manner obtain judgments against their debtors. And 
although the directors are not expressly made liable to be sued, 
yet it is not doubted they may be held legally responsible for an 
abuse of the trust confided to them. 

The entire stock of the bank is owned by the state. It furnished 
the capital and receives the profits. And in addition to the credit 
given to the notes of the bank by the capital provided, the state 
declares, in the charter, they shall be received in all payments of 
debts due to it. Is this a contract? A contract is defined to be 
an agreement between competent persons, to do, or not to do, a 
certain thing. The undertaking, on the part of the state, is to 
receive the notes of the bank in payment from its debtors. This 
comes within the definition ofa contract. It is a contract founded 
upon a good and valuable consideration—a consideration bene- 
ficial to the state, as its profits are increased by sustaining the 
credit, and consequently extending the circulation, of the paper 
of the bank. : 

With whom was this contract made? We answer, with the 
holders of the paper of the bank. The notes are made payable 
to bearer; consequently, every bona fide holder has a right, under 
the 28th section, to pay to the state any debt he may owe it, in 
the paper of the bank. It is a continuing guaranty, by the state, 
that the notes shall be so received. Such a contract would be 
binding on an individual, and it is not less so on a state. 

That the state had the right to repeal the above section, may be 
admitted; and the emissions of the bank, subsequently, are with- 
out the guaranty. But the notes in circulation at the time of the 
repeal are not affected by it. The holder may still claim the 
right, by the force of the contract, to discharge any debt he may 
owe to the state, in the notes thus issued. 

It is argued that there could have been violated or impaired no 
contract with the plaintiff in error, as it does not appear he had 
the notes tendered by him, in his possession, at the time the 28th 
section was repealed, 

It is admitted that he had the notes in his possession at the time 
he made the tender, and that they were issued by the bank before 
the repeal of the section; and nothing more than this could be 
required. 

The guaranty of the state, that the Kotes of the bank should be 
received in discharge of public dues, embraced all the bills issued 
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by it; the repeal of the guaranty was intended, no doubt, to 
exclude all the notes of the bank then in circulation. Until the 
repeal of the 28th section, the state continued to receive and pay 
out these notes. Up to that time no one doubted the obligation 
of the state to receive them. The law was absolute and impera- 
tive on the officers of the state. The holder of the paper claimed 
the benefit of this obligation, and it is supposed his right could 
never have been questioned. The notes were payable to bearer, 
and the bearer was the only person who had a right to demand 
payment of the bank, or to pay them into the state treasury in 
discharge of a debt. The guaranty included all the notes of the 
bank in circulation, as clearly as if on the face of every note the 
words had been engraved, “This note shall be received by the 
state, in payment of debts.” And that the legislature could not 
withdraw this obligation from the notes in circulation at the time 
the guaranty was repealed, is a position which can require no 
argument. Any one had a right to receive them, and to test the 
constitutionality of the repeal. 

Suppose a state legislature should pass a law authorizing the 
drawers of promissory notes, payable to bearer, to discharge the 
same by the payment of produce. Would such a law affect the 
rights of the bearer? The contract would stand, and the law 
would be declared void. A standing guaranty, by a mercantile 
house, to receive in payment of its debts all notes drawn by a 
certain other house, is valid, on the ground that the notes: were 
taken on the credit of such guaranty. It may be terminated by 
a notice; but when so terminated, are not all the notes good 
against the guarantor which were executed and circulated prior 
to the notice? Who could commend the justice of guarantors, 
who should endeavor to avoid responsibility, on so clear a princi- 
ple? Louisville Man’y Com’y v. Welch, 10 Howard. 

A state can no more impair, by legislation, the obligation of its 
own contracts, than it can impair the obligation of the contracts 
of individuals. We naturally look to the action of a sovereign 
state to be characterized by a more scrupulous regard to justice, 
and a higher morality, than belong to the ordinary transactions of 
individuals. The obligation of the state of Arkansas to receive 
the notes of the bank, in payment of its debts, is much stronger 
than in the above case of ifidividual guaranty. 

The bank belonged to the state, and it realized the profits of its 


operations. It was conducted by the agents of the state, under 
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the supervision of the legislature. By the guaranty, the notes of 
the bank, for the payment of debts to the state, were equal to 
gold and silver. This, to some extent, sustained their credit, and 
gave them currency. Loans were made by the bank, on satisfac- 
tory security. The debts of the bank, or a large proportion of 
them, may fairly be presumed to have been collected. But the 
means of the bank, thus under the control of the state, became 
exhausted. Whether this was the result of withdrawing the capital 
from the bank, by the state, does not appear upon the record. We 
only know the fact that its funds have disappeared, leaving, it is 
said, a large amount of. its paper, issued before the repeal of the 
guaranty, worthless, in the hands of the citizens of the state. 

The obligation of the state to receive these notes is denied, on 
the ground that the 28th section was a general provision, liable to 
be repealed, at any time, by the legislature. And it is compared 
to a general provision to receive, for public dues, the paper of 
banks generally, unconnected with the state. There is no analogy 
in the two cases. One is a question of public policy, influenced 
by considerations of general convenience, which every one knows 
may be changed at the discretion of the legislature. But the 
other arises out of a contract incorporated into the charter, 
imposing an obligation on the state to receive, in payment of all 
debts due to it, the paper of a bank owned by the state, and whose 
notes are circulated for its benefit. The power of the legislature 
to repeal the section, the stock of the bank being owned by the 
state, is not controverted; but that can not affect the notes in cir- 
culation at the time of the repeal. 

It is objected that this view trenches upon the sovereignty of the 
state, in the exercise of its taxing power, and in the regulation of 
its currency. We are not aware that a state has power over the 
currency, further than the right to establish banks, to regulate or 
prohibit the circulation, within the state, of foreign notes, and to 
determine in what the public dues shall be paid. 

It is a principle, controverted by no one, that, on general ques- 
tions of policy, one legislature can not bind those which shall 
succeed it: but it is equally true and undoubted that a legislature 
may make a contract which shall bind those that shall come 
after it. 

The notes of the bank in circulation, at the repeal of the 28th 
section, if made receivable by the state in discharge of public 
dues, may so far resuscitate them, as that, in the course of time, 
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they will find their way into the treasury of the state, where in 
justice and by contract they belong. It is presumed there will be 
no complaint, as there will be no ground for any, by the citizens 
of the state, if these notes, now dead and worthless, should be so 
far revived as to reach their appropriate destination. And if, as 
a consequence, some increase of taxation should be required by 
the state, it will be nothing more than is common to all other 
states that perform their contracts. It would be a most unwise 
policy for a state to improve its currency through a violation of 
its contracts. In such a case the loss of the state would be incom- 
parably greater than its gain. Any argument in commendation 
of such an action by a state can not otherwise be considered than 
as exceedingly infelicitous and unjust. 

If these notes be receivable in payment of public dues, by the 
state, having been in circulation at the time of the repeal of the 
above section, as we think they clearly are, no doubt can exist 
as to the sufficiency of the tender. The law of tender. which 
avoids future interest and costs, has no application in this case. 
The right to make payment to the state in this paper arises out 
of a continuing contract, which is limited in time by the circulation 
of the notes to be received. They may be offered in payment of 
debts due to the state, in its own right, before or after judg- 
ment, and without regard to the cause of indebtment. 

Whatever may be the demerits of the plaintiff in error, they do 
not affect the nature and extent of the obligation of the state. 
And that ebligation can not be withdrawn from this paper. In 
whosesoever hands it shall come, it carries with it the pledge of 
the state to receive it in payment of its debts. In this case, the 
payment is made by the securities of Woodruff, and exacted by 
the state, to whose organization and management of the bank may 
be attributed its insolvency. In procuring the notes of the bank, 
these securities had a right to rely, and no doubt did rely, upon 
the guaranty of the state to receive them in payment of debts. 

In sustaining the application for a mandamus, the supreme 
court of the state exercised jurisdiction in the case. To that 
court exclusively belongs the question of its own jurisdiction. For 
the reasons stated, the judgment of the supreme court is reversed, 
and the cause is remanded for further proceeding, to that court, 
as it may have jurisdiction, in conformity to the opinion of this 
court. 
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SUPREME COURT OF IOWA, JUNE TERM, A. D. 1850. 


[REPORTED BY W. PENN CLARKE.] 


Greene. & Brorners v. Exx, ApMINISTRATOR, ETC. 


The statute in relation to mechanics’ liens, being in. derogation of the common-law, should be- 


strictly complied with. Unless those entitled to the liem created by the statute bring 
themselves within its provisions, they can not obtain the aid for which it was enacted. 
The lien is purely statutory, and the manner of enforcing it clearly defined; and while 
such a statute should receive a construction so.as to make it effective, and accomplish the 


object the legislature had in view, still, an essential departure from its plain and obvious. 


requirements will be fatal to those who attempt to enforce it. 


It is not sufficient to file a petition describing the property, and the nature of the contract, or 
indebtedness; but a bill of particulars, with specific items of materials or labor furnished, 
or both, as the case may be, must accompany the petition. 


‘The statute gives the right to the lien to the following persons: First, those who shall enter 
mto a contract with the owner of any tract of land, or town lot, to erect or repair any 
house, building, or machinery; second, those who contract, for a like purpose, with the 
lessee of any tract of land, or town lot, with the owner’s knowledge or consent; third, 
those who furnish labor or materials, for the purpose of erecting, or repairing, such build- 
ing, mill, or machinery, etc. ; and, fourth, those who may have furnished materials which 
may have been used in the construction of such buildings, etc. 


The acceptance of a note is not a relinquishment of a mechanics’ Jien, in the absence of proof 
to show that the taking of the note was intended as a waiver of the lien. 


ERROR TO LINN COUNTY.—OPINION BY JUDGE KINNEY. 


Greene & Brothers filed their petition for a mechanics’ lien, 
under statute, setting forth that Alexander L. Ely, in his lifetime, 
was seized in fee-simple of a certain tract of land, situate in the 
town of Cedar Rapids, in said county, and known as lots Nos. 4 
and 5, in fractional block No.3. And that said Ely, in his life- 
time, did contract, on the 15th day of February, 1848, with peti- 
tioners, for a large amount of materials, work, and labor, which 
was done, delivered, and performed, by petitioners, for said Ely, 
for the purpose of erecting a flouring-mill, on the lots of land 
aforesaid; and that, in pursuance of said contract, said materials 
and labor were furnished for said Ely, for the erection of said mill. 

The petition further states that the said Ely, in his lifetime, 
accounted to and with the petitioners for the work, labor, and 
materials furnished, as aforesaid, for the erection of said flouring- 
mill; and upon such accounting, there was found to be due peti- 
tioners the sum of $1,327.94; and that the said Alexander L. 
Ely, on the 15th day of February, 1848, executed and delivered 
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to petitioners his certain promissory note for the above sum, as a 
balance due them for the labor and materials, as aforesaid, which 
said note was due one day from the date thereof, and a copy of 
the same filed and made part of the petition. The petition con- 
tains the usual prayer for the administrator to be made a party 
etc., and a prayer for judgment, and a mechanics’ lien on the lots 
of land and flouring-mill erected thereon, and for all the benefit of 
an act entitled “‘ An act relative to mechanics’ liens, and other pur- 
poses,” approved 13th February, 1843. The copy of the note, as 
set out in the petition, reads as follows: 


“$1,327 94.—One day after date, | promise to pay Greene & 
Brothers, or order, the sum of one thousand three hundred and 
twenty-seven dollars and ninety-four cents, with interest at the 
rate of ten per cent. for value received; it being the balance due 
said Greene & Brothers, on settlement, for materials, and for pay- 
ing for work on my flouring-mill at Cedar Rapids. 

“February 16, 1848. ALexanver L. Exy.” 


A precipe was filed with the petition, requiring the clerk to issue 
a summons, and indorse thereon, “ Action brought for mechanics’ 
lien.” 

A special demurrer was filed by the defendant to the petition, 
assigning for cause, among other things, that no person as heir 
or devisee of Alexander L. Ely, and no person as his widow, and 
who are interested in the real estate of said deceased, is made 
party to said suit. The court sustained the demurrer; whereupon 
the petitioners asked and obtained Jeave to amend the petition. 
An amended petition was then filed, making the widow and the 
heirs of the deceased parties, and setting forth more in detail the 
alleged facts connected with the furnishing of labor and materials 
for the erection of said mill. The defendants demurred to the 
amended petition, and assigned, for special cause of demurrer: 

1. That no contract was set forth, within the meaning of the 
statute ; ' 

2. It is not alleged that said work and labor and material were 
furnished by virtue of any contract within the true intent and 
meaning of the act; 

3. No bill of particulars of work, labor, and materials is given ; 

4. That the note, of which a copy is filed, and upon which the 
petition is based, is not sufficient to sustain the same; 
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5. Said petition does not show what, and what amount of work, 
labor, and materials, respectively, or collectively, was contracted 
for; 

6. That a promissory note was taken in payment. 

This demurrer was sustained by the court, and the said petition 
in law deemed insufficient to enable the petitioners to recover 
thereon. 

This decision of the court we think correct. The third specifi- 
cation of demurrer is well assigned. The statute in relation to 
mechanics’ liens, being in derogation of the common-law, should 
be strictly complied with. Unless those entitled to the lien created 
by the statute, being themselves within its provisions, they can 
not obtain the aid for which it was enacted. The lien is purely 
statutory, and the manner of enforcing it clearly defined; and 
while such a statute should receive a construction so as to make 
it effective, and accomplish the object the legislature had in view, 
still an essential departure from its plain and obvious require- 
ments will be fatal to those who attempt to enforce it. The sec- 
ond section of the act (Revised Statutes, 381), among other things, 
provides that if an action to enforce a lien shall be commenced in 
the district court, it shall be by bill or petition, describing with 
common certainty the tract of land, town lot, building, mill, or 
machinery, upon which said lien is intended to be made to operate, 
and also the nature of the contract, or indebtedness, with a bill of 
particulars of his account, It is not sufficient to file a petition 
describing the property, and the nature of the contract, or indebt- 
edness, but a bill of particulars, with specific items of materials 
or labor furnished, or both, as the case may be, must accompany 
the petition. This being required, a compliance is as necessary 
before the petitioner is entitled to his lien, as the observance of 
any other provision pointed out by the statute. 

But it was said in the argument that a copy of the note filed 
with the petition was a sufficient bill of particulars. For the mere 
purpose of collecting a debt, a note given in settlement of items 
of indebtedness obviates the necessity of any bill of particulars. 
The items become merged in the note, and the payee, by executing 
the note, acknowledges the correctness of all the charges. But, 
notwithstanding this, a note is not a bill of particulars, neither can 
it take the place of it, when the statute demands the bill to be 
filed. Judgment could be obtained on the note, without the bill 
of particulars; but when the petitioner asks to have certain prop- 
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erty held by virtue of a special lien, provided by statute, it then 
becomes important for the defendant to know the items upon 
which he predicates his lien, and for the court, before it can allow 
the lien, to ascertain whether the indebtedness for which the lien 
is sought is made up of such items, and accrued upon such a con- 
tract, as will justify the court, under the statute, in granting the 
lien. But we deem it unnecessary to show further the utility of a 
bill of particulars. The statute, in express terms, requires it, and 
it is the duty of the court to declare and enforce the law, as it 
exists. 

It was further said, in the argument, that -the note itself suffi- 
ciently designates the character of the indebtedness, to enable the 
plaintiff to obtain a lien. We do not think so. Upon the other 
hand, the note, to some extent, is evidence against the petitioners, 
and proves that they are not entitled té a lien for a portion of the 
amount for which it was given. The first section of the act (Rev. 
Stat. 300) provides that, in all cases, hereafter, when any contract 
shall be made between the owner of any tract of land, or town 
lot, or the lessee of any tract of land, or town lot, with the 
owner’s knowledge and consent, on the one part, and any other 
person on the other part, for the erecting, or repairing, any house, 
or other building, mill, or machinery, or their appurtenances, or 
for furnishing labor or materials for the purposes aforesaid; and 
every person who may have furnished materials which may have 
been used in the construction of such house, building, or mill, by 
agreement, the person who shall, in pursuance of such contract, 
have furnished labor or materials for such purpose, shall have a 
lien, ete. This statute gives the right to the lien to the following 
persons: First, those who shall enter into a contract with the 
owner of any tract of land, or town lot, to erect, or repair, any 
house, building, or machinery; second, those who contract, for a 
like purpose, with the lessee of any tract of land, or town lot, 
with the owner’s knowledge or consent; third, those who furnish 
labor or materials for the purpose of erecting, or repairing, such 
building, mill, or machinery, etc.; and, fourth, those who may 
have furnished materials which may have been used in the con- 
struction of such buildings, etc. This is the only class of persons 
provided for; and an individual is only entitled to the benefit of 
the statute, by exhibiting an indebtedness which falls within some 
of the above provisions. The note relied upon in this case is 
given for a “ balance due said Greene & Brothers, on settlement, 
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for materials, and for paying for work on the flouring-mill.” The 
statute does not extend to those who pay for work or materials; 
but to such as furnish them. In the former case, the credit is 
given to the man; in the latter, the creditor looks to the building. 
As the nature of the indebtedness provided for by statute is clearly 
defined, it follows that a lien can only be acquired upon such 
indebtedness as is therein specified; and as there is no provision 
for a lien in favor of those who pay for labor, that portion of the 
note proves upon its face that the petitioners were not entitled to 
the benefit of the statutes to the extent of their demand. 

It was argued at some length, on the trial of this cause, that the 
petitioners were barred from asserting a lien, in consequence of 
having received a promissory note on settlement. We do not 
think so. In the case of Goble v. Gale, 7 Blackf. 218, it was held 
that a mechanics’ lien for work done was not waived by taking 
his employer’s note for the money due fur the work, and in giving 
a receipt in full for such money, the note not being paid, and in 
the absence of proof to show that the taking of the note was 
intended as a waiver of the lien, the lien would still hold good. 
Although we are aware that a different doctrine is to be found in 
the decisions on this subject, yet, upon the principles of sound 
reason, we believe this to be correct, and in accordance with just- 
ice. Why should not a mechanic be as much entitled to his lien, 
after taking a note, as a vendor of real estate, after receiving an 
obligation for the purchase-money? If the note does not extinguish 
the lien in the latter case, by parity of reasoning it ought not in 
the former. 

This we deem it necessary to say, on this last proposition, in 
support of the right to recover; but, as the petitioners did not com- 
ply with the statute, by filing a bill of particulars, and as the note 
on which they predicated their right to a lien was evidence against 
them to defeat such lien to the amount claimed, the demurrer was 
correctly sustained; and the judgment of the court is, therefore, 


affirmed. 


Nors.—The authorities referred to in Goble v. Gale, cited above, are 2 Sugd. pp. 57, 58; 
Boon vy. Murphy, 6 Blackf. 272; Coppin v. Coppin, 2 P. Wms. 291. The subsequent Indi- 
ana decisions, upon the subject of mechanics’ liens, are Piper v. Ward, Close v. Hunt, and 


Troth v. Hunt, 8 Blackf, 252, 254, 580.—[Eps. W. L. J. 
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COURT OF EXCHEQUER, CIVIL SIDE.—AUGUST, 1850. 
(Before the Lord Chief Baron.) 


Coppett (A pAuPER) v. Hupson. 
The Court of Exchequer held that a wife can not act as her husband’s counsel in court. 


When this case was called on, Mrs. Cobbett, the wife of the 
plaintiff, who appeared in court provided with a brief, and other 
papers, was about to address the jury, and to conduct the case on 
behalf of her husband. 

The chief baron inquired of Mrs. Cobbett if she had any prece- 
dent for such a course of proceeding. 

Mrs. Cobbett replied that she appeared for her husband, who 
was the plaintiff in the action; and as, in law, a man and his wife 
were considered to be as one, she thought she had a right to con- 
duct the case. : 

The chief baron again inquired if she had any precedent to 
produce for such a proceeding ? 

Mrs. Cobbett said she had appeared in the court of chancery, 
and she had also moved the full court for a habeas. 

The chief baron said that might be, but the present was a very 
different matter. If she could show him any authority for allow- 
ing such a proceeding, he would willingly listen to it. 

Mrs. Cobbett said there was no precedent against it. 

The chief baron said there could be no precedent for a step 
which was totally unprecedented and unusual. He would, how- 
ever, consult his brother Erle, and hear his opinion upon the 
subject. 

His lordship accordingly sent a communication to Mr. Justice 
Erle, in the outer court; and shortly afterward he again addressed 
Mrs. Cobbett, and said that that learned judge agreed with him, 
that the course she proposed to adopt was altogether unusual and 
unprecedented. He would, however, give the matter some further 
consideration, and the trial should stand over till the following 
morning; and, in the meantime, she would have an opportunity 
to retain counsel, if she thought fit to do so. 

At the sitting of the court, on Wednesday morning, Mrs. Cob- 
bett was again in attendance. 

His iordship, addressing her, said that he was requested by the 

Vor. IIL. x. s. No. 8. 41 
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chief baron to inform her that, upon full consideration, he had 
come to the conclusion that her application, to be allowed to con- 
duct the case of her husband, could not be entertained. He 
entirely concurred with the chief baron in the decision he had come 
to; and it was perfectly obvious that, if sueh a proceeding were 
to be sanctioned, other persons, or even entire strangers, might 
claim to be heard, and the greatest inconvenience would be the 
result. 

Mrs. Cobbett said that, as their lordships had come to this 
decision, she should place the brief in his lordship’s hands, and’ 
call upon him to act as counsel; and she said she believed such 
a course was in accordance with the law of England. She added 
that her husband was in prison, and could not appear to conduct 
his own case.. 

Mr. Justice Erle said that such a responsibility could not be cast 
upon the court. He then inquired if Mrs. Cobbett had provided 
a counsel to conduct her case ? 

She replied that she appeared herself as counsel for her husband. 

Mr. Justice Erle—But I have ruled that you can not legally be: 
heard. 

Mrs. Cobbett—I shall tender a bill of exceptions to your lord- 
ship’s ruling. 

Mr. Justice Erle—You can not do that, because it would be an 
acknowledgment by the court of your right to appear in the cause.. 

After a short pause, the case was regularly called on, and Mrs. 
Cobbett tendered herself as counsel for the plaintiff. 

Mr. Justice Erle said he would formally repeat what he had 
before stated, that the court could not hear her as counsel for her 
husband; and this would give her an opportunity of trying the 
question, whether his view of the law upon this point was correct. 

The cause was then called on, and no counsel appearing for the 
plaintiff, he was nonsuited. 


eine 


LEGISLATIVE BULLS. 

Many absurdities have been noticed in Irish acts of Parliament; 
but perhaps none greater than may be found in an English act of 
Parliament. There was an act for rebuilding Chelmsford jail. By 
one section, the new jail was to be built from the materials of the 
old jail; by another, the prisoners were to be kept in the old jail 
till the new jail was finished. 
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WOOD COUNTY COMMON PLEAS, OCTOBER TERM, 1850. 


Mary Spearrorp, Execurrix or Avroxa SparForb, DECEASED, 
v. Francis Meacuey. 


‘A covenant by a lessee, in a lease, to keep the fences in repair during his eceupaney, will 
oblige him to rebuild fences destroyed by floods. 


Where the court misdirects the jury, a new trial will be granted, with costs, to abide the event 
of the suit. 


This was an action of covenant on a cropping lease, executed 
by the parties, January 7, 1848. By this lease the said Aurora 
Spafford, in his lifetime, agreed to lease his farm, on the Maumee 
river, upon certain terms, to the defendant, for the term of one 
year, for a certain share of the crops to be raised thereon. Among 
other things, the defendant covenanted “to keep the fences in 
good repair, while occupying said farm, and at the expiration of 
the lease to yield up guiet possession.” He was prohibited from 
cutting wood or timber, except for his own fires, and to “ keep the 
fences in repair.” 

The plaintiff assigned various breaches of the covenant; but 
the court and jury were satisfied, from the proof, that the plaintiff 
was not entitled.to recover for any, unless it were for not keeping 
the fences in repair. 

It appeared in proof that, just before the close of the lease, in 
the winter of 1848-9, a large portion of the fences on the prem- 
ises were swept off and destroyed, by an unexpected and unpre- 
cedented flood in the Maumee river. 

The plaintiff’s counsel asked the court, among other things, to 
charge the jury that the defendant was bound to repair the fences 
thus destroyed. The court declined to so charge, and the jury 
returned a verdict for the defendant. Thereupon the plaintiff’s 
counsel moved for a new trial: first, because the court erred in 
their charge; and, second, because the verdict was against the 
law and evidence. 

W. H. Hopkins, for plaintiff. 

Way & Cook, for defendant. 


BY THE COURT.—E. B. SADLER, PRESIDING JUDGE. 


At the time of the trial, we very much doubted the correctness 
of the charge of the court to the jury. Since the motion for a new 
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trial was made, we have taken time to examine the authorities, 
and will now give the result of our examinations. 

It will be observed that the covenant in question is in these 
words, viz., “is to keep the fences in good repair, while occupying 
said farm.” Taking into consideration that this was but a crop- 
ping lease, where both parties were interested in the preservation 
of the crops; that it was to continue but one year; that the 
fences would naturally need no repair, of any consequence, except 
to be kept laid up during the year; that the parties did not con- 
template any destruction of the fences by fires or floods; that the 
defendant had no idea of insuring against such accidents, at the 
time of making the contract, the court held, on the trial, that he 
was not bound to rebuild; that, it being a covenant to keep in 
repair, while he occupied, it was a performance of the covenant if 
he did keep them in repair during that period, so as to preserve 
the crops from injury. Were the court right in this construction ? 

Itis a rule established in a multitude of cases, and never departed 
from to our knowledge, that where a tenant covenants to repair 
generally, and the buildings or tenements are destroyed, he is 
bound to rebuild and restore the premises in as good condition as 
when he received them. He is bound to make good all deterio- 
rations from decay, and all injuries resulting from inevitable 
accident. 

Where the /aw imposes an obligation or duty upon a party, and 
he is disabled from performing it by inevitable accident, he is 
excused. But where he takes upon himself an obligation, by 
contract, he is bound to make it good, notwithstanding the acci- 
dent; for he might have provided against that in his contract. 
Therefore, if a lessee covenant to repair a house, though it be 
destroyed by lightning, he must make it good, or rebuild it. 3 
Saunders Rep. 422 (n. 2.); 6 Mass. Rep. 238; Story on Contracts, 
383; 6 Term Rep. 650; Archbold’s Landlord and Tenant, Law 
Library, vol. 43, page 174. : 

The defendant in the present case will no doubt be surprised to 
learn that he has bound himself to rebuild fences thus destroyed ; 
for we presume he dreamed of no such thing, at the time of exe- 
cuting the contract. Yet, if he has made such a covenant, he is 
bound to perform it. We must say, with Chief Justice Parker, 
‘Men must be cautious in making their contracts, and not rely 
on the hardship of their cases to relieve them, when they are 
brought into difficulty.” 6 Mass. Rep. 240. 
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Does this covenant, to keep in repair during the occupancy, 
require the defendant to leave the fences in repair at the expira- 
tion of his lease? If it do, then he is bound to rebuild. We 
have before remarked that, at the trial, we conceived it to be a 
compliance with the contract to keep the fences in repair, during 
the occupancy, so as to protect the crops. But, upon reflection, we 
think such a construction of the contract erroneous. Although it 
may be supposed to have been the leading object of the parties to 
secure the preservation of the crops, yet it may be presumed the 
lessor intended the premises should be kept in a suitable condition 
for immediate and future use at the close of the term. Although 
the contract does not, in words, require that he should restore the 
premises in as good condition as he received them, yet he is bound 
to keep them in this condition while he occupied them. If he 
had done this he would have left them in the condition he found 
them. A covenant to keep in repair is the same as to deliver up 
in repair. The distinction the court made at the trial can not, we 
think, be sustained, and a new trial must be granted, with costs 
to abide the event of the suit. 

Where the court commits an error, for which a new trial is 
granted, it is a general rule to order that the costs abide the event 
of the suit. Contra, when the jury find against the evidence. In 
the latter cases the motions are generally granted on the payment 
of the costs of the term. 





SANDUSKY COMMON PLEAS, MARCH TERM, 1851. 


Joun AND Jesse Prior v. Georce ReyNoLDS ET AL. 
IN CHANCERY. 


A note executed by the donor, and given to the donee, in consideration of love and affection, 
to take effect at the donor’s death, can not be enforced against the donor’s estate. 


R. J. Bartuerr and R. P. Buckuanp, for complainants. 
J. L. Green, for defendant. 


Isaac Prior, the father of the complainants, died, leaving a will, 
and the complainants were both heirs and devisees. After the 
making of his will, and shortly before his death, out of love and 
affection for the defendant, George Reynolds, he executed and 
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gave to him the following note, declaring he intended he should 
have it, in addition to what he had given him in his will, viz: “For 
value received, I promise to pay to George Reynolds one hundred 
and seventy dollars, payable at the death of my mother, Rebecca 
Prior, January 22, 1848.” 

The bill in this case was filed to settle up the estate, and, 
among other things, the question was presented whether defend- 
fant, Reynolds, could enforce the collection of this note against 
the estate, or whether he was entitled to any thing by virtue of it. 

The court, E. B. Sadler, President Judge, held that the note was 
void for want of consideration ; that love and affection was not a 
valid consideration for a promise to pay money, though it might 
be for a deed or executed contract under seal; that it could not 
operate as a gift; to constitute a gift the specific article given 
must be delivered; a promise to give is a nullity; and it is imma- 
terial whether the promise be in writing or by parol ; the note is 
but a promise to give the money, and not the money itself. 

It can not be sustained as a donatio mortis causa. Donatio morlis 
causa is a gift of some particular thing to take effect when the 
donor dies, or at his death. In such cases the thing given must 
be delivered: a promise to give is not sufficient. That this note 
was intended as a legacy of so much money, to be paid out of the 
estate. Such legacies, to be enforced, must be made in accord- 
ance with the Statute of Wills. Swan’s Statute, 992, 994. 

The following authorities were referred to to sustain the above 
rulings of the court: 7 John. Rep. 26; Chitty on Contracts, 51 ; 
14 Pickering, 198; 6 Washburn Rep. Vt. 238; 18 John Rep. 145; 
2 Vesey, jr., 111,119; 1 Vesey, jr., 545; 9 Vesey, jr., 1; United 
States Law Magazine, January No., 1851, page 92; 1 Story’s Eq.» 
section 607. 





THE PROPOSED CONSTITUTION OF OHIO. 


The convention called to frame a new constitution for the state 
of Ohio, after a session of about one hundred and sixty days, fin- 
ished their labors on the 10th of March, 1851, and adjourned. As 
provision has been made for the publication of the proposed con- 
stitution in the political newspapers of each county in the state, it 
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is unnecessary to give the document at large. A brief synopsis 
of its leading and peculiar features may suffice. 


BILL OF RIGHTS. 


“No special privileges or immunities shall ever be granted that 
may not be altered, revoked, or repealed by the General As- 
sembly.” : 

Imprisonment for debt, except in case of fraud, prohibited. 

Benefits accruing to the owner of property taken for public uses 
shall not be allowed by way of set-off to the value of property 
taken. And private corporations must pay or secure the compen- 
sation before they can take the property. 


LEGISLATURE. 


The members of the legislature shall be elected biennially; their 
sessions shall begin biennially on the first of January. A major- 
ity of each house shall constitute a quorum. No law shall be 
passed in either house without the concurrence of a majority of 
the members elected thereto, and the vote on every bill shall be 
taken by yeas and nays, and entered upon the journal. Any 
member shall have the right of protest. Proceedings shall be 
public, except when two-thirds of the members present shall 
require secrecy. No bill shall contain more than one subject, 
which shall be clearly expressed in its title. No law shall be 
revived or amended, unless the new act contain the entire act 
revived or section amended. Contested elections shall be decided 
by some authority to be determined on by the legislature. No 
appropriation shall be made for a longer period than two years. 
All laws of a general nature shall have a uniform operation 
throughout the state. Elections of officers by the legislature shall 
be viva voce. No county shall be altered or created. unless the 
proposition be submitted to the electors in every county affected 
by the alteration, and be adopted by a majority of the electors 
voting. Every county containing more than a hundred thousand 
inhabitants may be divided, provided that neither division shall 
contain less than twenty thousand inhabitants ; and no city shall 
be divided. 


EXECUTIVE. 


The office of lieutenant-governor is created. The auditor shall 
be elected for four years ; the other chief executive’s officers shall 
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be elected for two years. The governor shall not have power to 
pardon in case of treason, but may suspend execution of the sen- 
tence until the next session of the legislature, which shall have 
power to pardon or reprieve. He shall communicate to the legis- 
lature every case of granting pardon, commutation, and reprieve, 
with his reasons therefor. 

The governor shall, by and with the consent of the senate, 
appoint trustees of benevolent and other state institutions, except 
penitentiaries. 


JUDICIARY. 


So much of the constitution as regulates the judiciary was given 
in the last number of the Journal. In a word, the organization is 
similar to that of the federal judiciary, with the addition of probate 
courts and justices of the peace ; the common pleas, district, and 
supreme courts representing the federal district, circuit, and su- 
preme courts. The judges are to be elected by the people, for the 
term of five years. Courts of conciliation may be established. 


ELECTIONS. 


No one need be charged with a tax to enable him to vote. 

Common schools shall be supported by the school trust fund 
and taxation. But no religious or other sect shall ever have any 
exclusive right or control over any part of the school funds of the 
state. 

Institutions for the support of the insane, blind, and deaf and 
dumb, shall always be supported by the state. 

The aggregate state debt shall never exceed $750,000 ; except 
that an additional debt may be contracted to repel invasion, 
repress insurrection, and defend the state in war, and to redeem 
the present debt by a sinking fund. The credit of the state shall 
not, in any manner, be loaned or given in aid of any individual or 
association, nor shall the state ever be a stockholder in any asso- 
ciation whatever, or authorize any county, city, town, or township, 
to become a stockholder, or lend its credit. 

Male white citizens, between the ages of eighteen and forty- 
five, shall be enrolled in the militia. Commissioned officers shall 
be elected by the militia of their respective districts, and shall 
appoint their own staff. The governor shall appoint his staff. 

County officers shall be elected for three years; township offi- 
cers annually. 
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Corporations shall be formed only under general laws, which 
may from time to time be altered or repealed. Each stockholder 
shall be liable for the debts of the corporation, at least to double 
the amount of his stock. No act authorizing associations with 
banking powers shall take effect until it shall be submitted to the 
people, at the general election next succeeding the passage 
thereof, and be approved by a majority of all the electors voting 
at such general election. 

The General Assembly shall appoint three commissioners to 
simplify proceedings and practice in courts of record, abolishing, 
as far as practicable and expedient, all distinction between the 


forms of law and equity. 


Public printing shall be given to the lowest responsible bidder- 


No person shall be elected to office who shall aot possess the 
qualifications of an elector, or who shall have been engaged in a 
duel, or who shall have embezzled the public funds. 

Lotteries and the sale of lottery tickets shall be prohibited. 





MISCELLANEOUS. 


THE POSTAGE LAW. 


LETTERS. 

For every single letter, for any distance within the United States not exceeding threc thou- 
sand miles, three cents, if prepaid, and five cents if not prepaid. 

For any distance over three thousand miles, double the above rates. 

For every single letter, conveyed wholly or in part by sea, and to or from a foreign coun- 
try, for any distance over twenty-five hundred miles, twenty cents, and for any distance 
under twenty-five hundred miles, ten cents (except when otherwise provided by treaty.) 

For a double letter there shall be charged double the above rates, and for a treble letter 
treble the above rates, and for a quadruple letter quadruple the above rates. 

Every letter or parcel not exceeding half an ounce in weight shall be deemed a single let- 
ter; and every additional weight of half.an ounce, or additional weight of less than half an 
ounce, shall be charged with an additional single postage. 

All drop-letters, or letters placed in any postoffice, not for transmission, but for delivery 
only, shall be charged with one cent postage. 

All letters advertised shall be charged with one cent in addition to the regular postage. 

The postmaster-general is empowered te establish post-routes within cities to provide for 
conveying letters to the posteffice, by establishing suitable and convenient places of deposit, 
and by employing carriers to receive and deposit them in the postoffice; also to cause letters 
to be delivered by suitable carriers, at a charge not exceeding two cents each letter. 


NEWSPAPERS, PERIODICALS, ETC, 
AN a ow weekly only, not exceeding three ounces in weight, sent from 
ou. IIT. 
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the office of publication to actual and hona fide subseribers, shall circulate in the mail free of 
postage in the county where published. 

Weekly newspapers, not exceeding the above weight, shall be charged five cents per quar- 
ter for any distanee not exceeding fifty miles out of the county where published. 

For any distance over fifty, and not exeeeding three hundred miles, ten cents per quarter. 

For any distance over three hundred, and not exceeding one thousand miles, fifteen cents 
per quarter. 

For any distance over one thousand, and not exeeeding two thousand miles, twenty cents 
per quarter, 

For any distance over two thousand, and not exceeding four thousand miles, twenty-five 
cents per quarter. 

And for any distanee exceeding four thousand miles, thirty cents per quarter. 


Monthly newspapers to be charged with one-quarter, semi-monthly one-half, semi-weekly 
double, tri-weekly treble, and daily five times the above rates. 

Upon every other newspaper, and each eireular not sealed, handbill, engraving, pamphlet, 
periodical, magazine, book, and every other description of printed matter, unconnected with 
any manuscript or written matter, and which it may be lawful to transmit through the mail, 
of no greater weight than one ousce, for any distance not exceeding five hundred miles, one 
cent; and for each additional ounce or fraetion of an ounce, one eent; and for any distance 
over five hundred and not exceeding fifteen hundred miles, double those rates; over fifteen 
hundred and not exceeding twenty-five htndred miles, treble those rates; over twenty-five 
hundred and not exceeding thirty-five hundred miles, four times those rates ; and for any dis- 
tance not exceeding thirty-five hundred miles, five times those rates. 


Subscribers to all periodicals shall be required to pay one-quarter’s postage in advance; in 
all which eases the postage shall be one-half the foregoimg rates. 

Bound books and parcels of printed matter, not weighing over thirty-two ounces, shall be 
deemed mailable matter. 

The postage on all-printed matter, other than newspapers and periodicals published at inter- 
vals not exceeding three months, and sent from the office of publication to actual and bona 
fide subscribers, must be prepaid. 

The weight of newspapers to be ascertained in a dry state. 

Matter required to be prepaid, if neglected to be prepaid, to be charged double postage. 

The postmaster authorized to increase or diminish the postage on letters between the United 
States and foreign countries. 

It is made the duty of postmasters at the office of delivery to remove wrappers and envel- 
opes from all printed matter and pamphlets, not charged with letter postage, to aseertain if 
there is any writing about the same, which would make it chargeable with higher rates of 
postage. 

Publishers of papers, pamphlets, ete., not exceeding one pound in weight, are allowed to 
interchange their publications reciprocally free of postage. 

Also, that they may enclose in their publications their subseription bills, without any addi- 
tional charge of postage. 

Provision is made for supplying postage stamps of the denomination of three cents, and of 
such other denominations as the postmaster-general may deem necessary or expedient to facil- 
itate the prepayment of postage. Penalties are provided against counterfeiting such stamps. 

Postmasters are to cause to be defaced all postage stamps deposited in their office for deliv- 
ery, or to be sent by mail. 

The list of unealled-for letters to be published once only, in the paper having the largest 
circulation within the range of delivery of the postoffice, at a charge not exceeding one cent. 

The provisions of the act not to diminish the compensation of postmasters, or to operate to 
discontinue any post-route. 
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From the passage of the act it shall be lawful to coin, at the mints of the United States, 
three-cent pieces, to be composed of three-fourths silver and one-fourth copper, to be a legal 
tender for all sums under thirty dollars. 
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PROTEST NOTICES. 


A correspondent, ‘“‘who has paid for seven volumes of this Journal, and subscribed for the 
eighth,” desires us to state what would be a sufficient notice of protest. We suppose the fol. 
lowing safe, under any decision that has been made upon the subject : 


ORONSES Rte te erertat tape oe 












FORM. 
Cincinnatt, O., April 1, 1851. 


Sir: Please take notice that a i// (or note, as the case may be), for $527.35, drawn by 
Wrong, Heep and Company, of New Orleans, on Avery, Fory and Company, of Cincinnati, 
in favor of Thomas Thompson, or order, dated Deceméder 31,1850, and payable three months 
after date, at the Franklin Bank, Cincinnati, and indorsed by you, *payment having been 
demanded and refused, was this day protested by me, a notary public, for non-payment. * 
The holder, therefore, looks to you for payment. 


To Messrs. Drew & Coutton, Louisville. 










A. M. GOLDPEN, Notary Public. r 





*If the bill has been protested for non-acceptance, use the words “acceptance” and ‘‘non- 
acceptance”’ instead of ‘‘payment”’ and “non-payment.” 

It is indispensable that the notice should contain: I. Such a description of the bill or 
note protested as shall leave the party whom you seek to hold liable in no doubt as to the 
identity of the note protested; and this is best done by stating: 1. the amount; 2. by ie 
whom drawn; 3. upon whom drawn; 4. to whom payable; 5. the date, including time ‘7 
and place; 6. when made payable; 7. where made payable, if any place is designated on : 
the bill; and 8. the relation the party, upon whom the notice is served, bears to the holder 
of the bill, as drawer or indorser. 

The notice should also state: II. That payment (or acceptance, as the case may be), has 
been demanded and refused. This is a point upon which mistakes are frequently made, and 
a mistake here is, in many states, held fatal; since the drawers and indorsers are not liable to 
the holder, unless such demand has actually been made and payment refused. The drawers 
and indorsers have a right to know whether those steps, which fix their legal liability, have 
been taken by the holder of the paper; and the notice must give them that information. an 

And III. It should advise the party that the bill has been 1. protested; 2. on sucha ay 
day; and 3. by a notary. It is not necessary, but it is safe, to state that the holder looks ae 
to that party for payment. 5 

The bill having been protested, notice should be given on that day, or, a¢ latest, on the 
next business day; and may be given through the postoffice. If, however, the parties reside 
in the same town, notice should be given on the same day, and can not be given through the 
postoffice. Where there are several indorsers, the practice is to make out a notice for each 
one, and enclose all to the last indorser; he being in general the only one whose residence 
is known to the holder; and if that indorser notifies those who stand before him on the 
paper, they all become liable to the holder. This practice has been sanctioned by the Supreme 5 
Court of Ohio. The Ohio Life Insurance and Trust Company v. McCague, 18 Ohio R. 54. e 
If the holder should be misinformed as to the residence of the indorser, and should send a PS 
notice upon such misinformation (as, if he should send to St. Louis, supposing the drawer 
resided there, and it should turn out that he resided in New York), still the notice is good ; 
and, although he should subsequently learn his mistake, the information will not oblige him 
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to send a new notice. The law does not require actual notice. It requires reasonable dii- 
gence only, and reasonable efforts, made in good faith, to give it. And if sufficient inqui- 
ries have been made, and information received upon which the holder has a right to rely, a 
mistake as to the nearest postoffice or usual postoffice does not deprive him of his remedy, 
He has done all that the law requires ; and the notice thus sent fixes the liability of the 
indorser as effectually as if he had actually received it. Lambert v. Ghiselin, 9 Howard U. 
S. C. R. 552. 

The notary should, immediately upon protesting a bill, write across the face of it, ‘“Pro- 
tested by me, for non-payment, April 1, 1850. A.M. Goldpen, N. P.,”’ that, if it should be 
lost, innocent parties may not suffer for want of notice of its dishoner; and, since the protest 
of inland bills is not, in Ohio, evidence of demand and notice, that, when called as a witness 
to prove demand and notice, he may be able, by seeing his own handwriting upon the paper, 
to identify it. 

The Ohio decisions, upon the subject of demand and notice, are Haines v. Tharp, 45 Ohio 
R. 130; Parker vy. Riddle, 11 Ohio R. 102; Harris v. Clark, 10 Ohio R. 5; Belmont Bark 
v. Patterson, 17 Ohio R. 78; Lafayette Bank y. McLaughlin, in the Superior Court of Cin- 
cinnati, 4 West. Law Journal, 70; Bromage v. Vaughan, 4 West. Law Journal, 284. 

It is not intended that all the above particulars in the form of the notice must be complied 
with, but only that there have been decisions upon those points which make it erpedient to 
insert them. 


AN ACCOMMODATING JUDGE. 


The Peoria Advertiser has some stray leaves from.a manuscript histery of Illinois, by the: 
late ex-Governor Ford, shortly to be published by General Shields, for the benefit of the 
orphan children of the author, from which we make an amusing extract : 

‘Tn those days (from 1818 to 1830) justice was administered in the courts without much 
show, parade, or ceremony. The judges were gentlemen of sense, and some learning, who. 
held their courts mostly in log-houses, or in the bar-rooms of taverns, fitted up for the pur- 
pose with a temporary bench for the judge, and chairs and benches for the lawyers andi 
jurors. At the first court in Washington county, held by. Judge John Reynolds, on the ope- 
ning of the court the sheriff went out into the court-yard, and said to the people : ‘Boys, 
come in; our John is going to hold court.’ This was the proclamation for opening the: 
court. 

«In general, the judges were averse to deciding questions of law. They did not like the 
responsibility of offending one or the other of the parties; they preferred to submit every 
thing they could to be decided by the jury. I knew one who, when asked for instructions to 
the jury on points of law, would rub his head and the side of his face with his hand, and say 
to the lawyers, ‘Why, gentlemen, the jury understand it; they need no instruction. No 
doubt they will do justice in the case.’ This same judge presided’ in a court in which a man 
named Green was convicted for murder, and it became his unpleasant duty to pronounce sen- 
ence upon the culprit. He called the prisoner before him and said : 

«Mr, Green, the jury says you are guilty of murder, and the law says you are to be hung. 
I want you and all your friends down on Indian creek to understand that it is not I that con- 
demns you; it is the jury and the law. Mr. Green, when would you like to be hung? The 
]4w allows time for preparing.’ 

‘Mr. Green replied : ‘ May it please your honor, I am ready at any time. Those who kill 
the body haye no power to kill the soul. My preparation is made, and I am ready at any 
time the court pleases.’ 

«The judge said ; ‘Mr, Green, it is a very serious matter to be hung; it can happen toa 
man but once in his life; so you had better take all the time you can get. Mr. Clerk, look 
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at the almanac, and see whether this day four weeks comes on Sunday.’ The clerk did as 
directed, and reported that that day four weeks came on Thursday. ‘Then,’ rejoined the 
judge, ‘ Mr. Green, the court will give you until this day four weeks.’ 

«The case was prosecuted by James Turney, the attorney-general, who interposed and 
said : ‘ May it please the court, on occasions of this sort it is usual for courts to pronounce g 
formal sentence, to remind the prisoner of his perilous oaniition, to reprove him for his 


guilt, and to warn him against the judgment in the world to come.’ *v 
«To which the judge replied: ‘Oh, Mr. Turney, Mr. Green understands the whole mat- 

ter; he knows he has got to be hung. You understand it, Mr. Green, don’t you?’ 

“Yes,” said the prisoner. 

«Then, Mr. Sheriff, let the prisoner be remanded, and adjourn the court.’ ” 


THE TEMPERANCE LAW. 
AN ACT TO RESTRAIN THE SALE OF SPIRITOUS LIQUORS. 


Section 1. Be it enacted by the General Assembly of the State of Ohio, That if any 
person shall sell, or vend, or give away, with intent to evade the provisions of this act, any 
spiritous liquors, of any kind whatever, to be drank in the place where sold; or if any per- 
son shall vend, or sell, or give away, with intent to evade the provisions of this act, any spir- 
itous liquors, of any kind whatever, by less quantity than one quart; or if any person shall 
sell, or vend, or give away, with intent to evade the provisions of this act, any spiritous 
liquors, of any kind whatever, to any person under sixteen years of age ; each and every per- 
son, so offending, shall be deemed guilty of a misdemeanor; and, upon conviction thereof, 
shall, for the first offense above specified, be fined in any sum not exceeding twenty-five dol- 
lars, nor less than five dollars; for the second offense above specified, shall, upon conviction 
thereof, be fined in any sum not exceeding twenty dollars, nor less than five dollars; and for 
the third offense above specified, upon conviction thereof, shall be fined in any sum not ex- 
ceeding fifteen dollars, nor less than five dollars: Provided, that nothing contained in this 
section shall be so construed as to make it unlawful to sell any spiritous liquors for medicinal 
and pharmaceutical purposes. 

Sec. 2. All prosecutions under the provisions of this act shall be by indictment in the 
court of common pleas, in the county where such offense is committed, or before some justice 
of the peace, according to the second section of the act entitled “An act granting licences and 
regulating taverns,” passed February 17, 1835. Provided, that prosecutions under this act 
may be brought before the mayor, or other officer having judicial powers, in any incorporated 
city or town in this state. 

Sec. 3. In all prosecutions under the provisions of this act it shall not be necessary to 
allege or prove the kind of spiritous liquor sold; but it shall be sufficient to prove that the 
article sold was spiritous liquor. 

Sec. 4. All laws or parts of laws licensing the sale of spiritous liquors, which are incon- 
sistent with the provisions of this act, be and the same are hereby repealed. 

Sec. 5. This act shall take effect and be in force from and after the first day of May, 
1851. JOHN F. MORSE, Speaker of the House of Representatives. 

March 12, 1851. CHARLES C. CONVERS, Speaker of the Senate. 


SERJEANT HILL. 


Lord Eldon, who loved a joke, used to tell the following story of Serjeant Hill, a well 


known barrister in Westminster Hall : 
“After Serjeant Hill ceased to attend the courts of justice asa pleading barrister, he an- 
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gWered cases, and many were laid before him for his opinion. His habit was to write his 
opinion, and illustrate it by mentioning all the cases upon which it was founded, with a great 
deal of reasoning upon each case. With such a fund of information, others, as well as my- 
self, who attended in courts, frequently were enabled to argue cases most ably and power- 
fully ; the merit, however, being the serjeant’s. Upon thus being consulted, he looked for, 
what he certainly ought to have had, a good fee. A case being laid before him for informa- 
tion, with a fee of one guinea, the opinion he wrote, which I saw, was, I think, in these 
words (keeping the guinea), ‘I don’t answer such a case as this for one guinea. Geo. Hill, 
Lin. Inn ;’ adding year and day. 

‘The serjeant always conversed with me very freely. I met him upon our staircase, after 
the long vacation, and he addressed me thus: ‘My dear friend, you will be shocked to hear 
what a loss I have sustained since I saw you.’ 

“T expressed great concern that any thing should have happened which he had so much cause 
to lament. Oh, he said, he had never had so much cause of grief, or suffered such a calam- 
ity. Before I could express another word, he said, ‘I have lost poor, dear Mrs. Hill.” And 
then, pausing for some time, during which I felt greatly and painfully on his account, he at 
last broke silence, saying, ‘I don’t know, though, that the loss was so great ; for she had all 
her property, Mr, Attorney, to her separate use.” 


A NEW SERIES OF LAW AND EQUITY REPORTS. 


It affords us very great pleasure to give place toa notice of the new series of Law and 
Equity Reports, reeently commenced in Boston, by those well-known and enterprising law 
publishers, Messrs. Little & Brown. Our readers have, by the frequent selections which we 
have from time to time made, in the pages of this Journal, from the reports of the English 
courts, which Messrs. L. & B. now propose to continue publishing in full, had opportunities 
of judging of the great value of their undertaking. With reference to the relative cost, we 
can state that a part of what they now propose to furnish in bound volumes, at $12 a year, 
has heretofore cost us, in pamphlets, imported from London, from $25 to $30. 

‘The want of some system by which the decisions and judicial opinions of the several court* 
of Law and Equity in England can be more promptly and cheaply furnished to the legal pro- 
fession in this country,’’ say Messrs. L. & B., “has long been seriously felt and acknow- 
ledged. To meet a similar want in England, the ‘ Law Journal Reports’ and ‘The Jurist,’ 
which, together, report decisions in al/ the Courts in Law and Equity, within a few weeks 
after their delivery, were commenced a number of years since, and have met with the uni- 
versal approbation of the legal profession. Their high cost, however, has hitherto prevented 
their general circulation in this country, and their merits are as yet but little known 
among us. 

The subscribers propose to republish these Reports 1n FULL, as fast as they appear in England 
and can be received here. They will contain reports of cases decided in the House of Lords, 
the Privy Council, the several Courts of Equity, the Court of Queen’s Bench, the Court of 
Common Pleas, the Court of Exchequer, and Exchequer Chamber, the Ecclesiastical and 
Admiralty Courts, the Court of Bankruptey, including, also, the Election Cases, the Crown 
Cases Reserved, and the Railway and Canal Cases. 

These reports will be published in monthly numbers or parts, commencing with the 
decisions of Michaelmas (November) Term, 1850, and will be carefully edited by a 
member of the bar, with notes and references to analogous American decisions. The 
first number will appear in a few days. 

Each number will consist of over three hundred pages closely-printed octavo, on the 
best paper, and in clear, fair type,.and will contain a table of cases, and a full table of 
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¢ contents, thus forming a complete volume by itself, as well as a part of an entire series. 

Every alternate or second number will be paged consecutively from the number imme- 
diately preceding, and will contain a table of cases, and of contents to both, and thus 
form, every two months, a complete volume, ready for binding, of over six hundred 
pages. In each volume the cases of the several conrts will be found arranged together; 
and, in point of style and typographical execution, this series will be fully equal to the 
best reports of England or this country. 

It is designed to make this a PERMANENT PUBLICATION, and thus establish a new series 
of English Law and Equity Reports, which shall, in all respects, be far in advance of 
any other reprint of English Reports in this country, and which shall furnish to the 
American lawyer the decisions of Westminster Hall nearly two years before they could 
otherwise be obtained, and long before the publication of the contemporaneous decisions 
of most of our own tribunals. 

The profession may be assured that this series will be the most complete of any reports 
now published. A careful examination of the Jurist and Law Journal, for a series of 
years, discloses the fact that many important cases are here reported which are not 
found in the contemporaneous reports of Meeson & Welsby, Manning, Grangcr & Scott, 
Adolphus and Ellis, and other reporters; and the Law Journal alone, during the first 
seven years of its existence, published over one thousand cases ot then elswhere re- 
ported. This publication will include all the future decisions of the Law and Equity Courts 
hereajler contained in the several series of English Reports. 

The price of this publication, forming six volumes octavo, will be $10 a year, paya- 
ble in advance; or the six volumes, handsomely and uniformly bound in law-sheep, $12. 

Each monthly part will be sold separately, if desired, at at $1 each. 

As to the character of the reports of the ‘ Law Journal’ and ‘The Jurist,’ but little 
need be said. They were establishetl to furnish the profession with the actual decision 
of causes, and the reasoning of the court thereupon, with a clear, concise, and sufficient 
abstract of the facts, without the prolix arguments of counsel usually found in the late 
English Reports. They are not incumbered with Nisi Prius decisions, but contain 
only those cases argued and decided in banc, and upon mature consideration. In Eng- 
land these Reports are regarded as of high authority, and are cited with approbation and 
respect in the English courts, and by their most eminent elementary writers. They are 
regularly digested and inserted in the Annual Digests of Harrison, and others, and have 
received the express sanction of distinguished, English judges. They are cited with 
confidence, and as authority, in the judicial opinions of Judge Story, ard other eminent 
American judges, and in the writings of Greenleaf, Kent, Angell, Phillips, Chitty, and 
others ; and, for accuracy, clearness, and brevity, are believed to be equal to any English © 
Reports now published. The publishers feel confident that the low price of this series, 4 
combined with the promptness and regularity with which the latest decisions will here be ee 
offered to the profession, can not fail to recommend it as a useful’ and desirable ie 












































publication. , 
Orders addressed to the subscribers, No. 112 Washington street, Boston, Mass., or to - 
any of their agents. LITTLE & BROWN. 






Boston, March, 1851. 






LAW SCHOOL OF THE CINCINNATI COLLEGE. 


The eighteenth annual course of lectures before the Law School of the Cincinnati College 
will commence on Tuesday, the 23d of September, 1851, and continue till the first of June, 
1852. The term will be divided into two sessions. The first. session will embrace a period 
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of three months from the 23d of September to the 23d.of December, 1851. At the close of 
this session there will be a vacation of two weeks. The second session will commence on 
Tuesday, the 6th of January, 1852, and continue till the first day of June. 

The professors in this school are Charles P. James, late Judge of the Superior Court of 
Cincinnati; M. H. Tilden, late President Judge of the Thirteenth Judicial Court of Ohio; 
M. E. Curwen, of the Cincinngti bar. ,. 

The course of instruction is designed to prepare students for the practice of the law, so 
that gentlemen, immediately upon their graduation, may be admitted to the bar, and enter. 
on the practical duties of their profession, with a sufficient acquaintance with all the details 
of business to. conduct a suit from its commencement to its final decision in the Supreme 
Court of the United States. With this view, a moot court will be holden by one of the pro- 
fessors, once in each week, or oftener, at which students will be required to prepare plead- 
ings, furnish briefs, and make oral arguments. Beside this, there will be at least nine exer- 
cises a week, consisting of leetures by the»professors, and of recitations in the text: ‘books, 
which are embraced in the course. 

No examination, and no particular course of previous study is required for admission. As 
jnquiries are frequently made of the Faculty upon that point, it may be proper to say that 
it is recommended to gentlemen who propose attending the lectures to do so at the commence- . 
ment of their legal studies. Students frequently waste much valuable time for want of a 
proper direction as to what should be read, and are embarrassed at the outset with many dif- 
ficulties, which could be explained by the lecturer in a moment. 

The association with gentlemen pursuing the same studies, the attention excited by daily 
examinations, the commentaries on the text by the professor, and the familiarity with the 
practical details acquired in the moot court, are believed to be advantages greatly outweigh- 
ing those of a previous private course of reading. 

The students will be expeeted to furnish themselves with the following text books, the last 
editions of which are recommended :, Walker’s Introduction to American Law (second edi- 
tion); Blackstone’s Commentaries, of which Wendell’s edition is recommended; Kent’s 
Commentaries (sixth edition); Greenleaf on Evidence ; Smith’s Mercantile Law, Holcombe 
& Gholson’s edition of which is recommended ; and Gould on Pleading (third edition.) 

Stadents can have access, for the purpose of reference, to several thousand volumes of law 
books, sufficient for all practical purposes, free of charge. 

At the close of the second session, the students will be examined by a committee of the bar 
of Cincinnati, consisting of at least five gentlemen, and upon those whom they report to be 
qualified to practice law, the Board of rustees will confer the degree of Bachelor of Laws, 
‘Those who, having the other legal qualifications, have attended the full course of lectures, 
and have graduated, are, by law, admissible to the bar in Ohio, without a further 
examination. 

The course will embrace all the usual titles and subjects of common and statute law, equi- 
ty, and admiralty, so far as it extends to inland waters. 

The tuition fee is eighty dollars for the term, in advance, and, for parts of the course in 
proportion. An additional fee of five dollars is charged, as a graduation fee, to all who take 
a degree. Gentlemen may enter at, and for, any period of the term. But a diploma will 
not be granted, except to those who have attended during the five months of the second ses- 
sion; nor can a certificate, which will entitle the applicant to admission to the bar without 
examination, be granted, except to those who have attended the full course of eight months. 
Those who have matriculated for one course may attend any subsequent course free of charge. 

Board and lodging may be had here, in respectable houses, at from two and a half to threo 
dollars a week. 

Any additional information in regard to the school will be cheerfully given,-mpon ape 
tion, by letter or otherwise, to either of the Professors at Cineinnati. - 








